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STATEMENT OF CUZSTIONS PRESENTED 


1. Was testimony by the prosecuting; witness' 
mother of a telephone conversation with prosecuting 
witness after the alleged rape admissible in evidence? 

2. If such telephone conversation be eliminated 
from the total evidence properly admitted, should the 
Trial Court have grented appellant's motion for judgment 
of acquittal at the close of all the evidence for lack 
of corroboration? 

3. Should the Trial Court have per.aitted the 
prosecutor to impeach the appellant's testimony with en 


affidavit the appellant had executed in order to heve 


subpoenas issued without cost under the provisions of 


Federal Rules of Criminel Procedure 17 (b), and did that 
use, and the Rule itself, violate appellant's right under 
the Fifth Amendment to the Constitution of the United 
States, not to testify against himself? 

4, Did the Trial Court properly charge the 
jury with respect to resistance on the part of the pro- 
secuting witness? 

5. Dic the Trial Court mislea¢ counsel for appel- 


lant by seeming to grant an instruction as to resistence 


Li 


by the prosecuting witness, which counsel commented on 


in his argument, but thereafter did not incluce in its 
charge? 

€, Should not the Trial Court have compelled 
the prosecutor to show to counsel for the appellant a 
report of medical examination which indicatcd thet “the 
Goctor did not find any evidence of rape, end 
not have permitted the case to be re-opened to 
such report in evidence, even though the jury was then 
deliberating, but had requested to see said report? 

7. shoulé not the Trial Court, im any event, 
have granted a new trial on the basis of the newly dis- 


covereé medical report? 
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The Trial Court should have made the 
prosecutor show the medical report to the 
attorney for the appellant and should 
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Til THs 
UNITED STATES COURT OF 4PPZ/.LS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 16,913 


BERNARD SMITH, 
4ppellant 
Vv. 
UNITED STATES OF AMERICA, 


sppellee,. 
BRIEF FOR APPELLANT 
JURISDICTIONAL STAT SPENT 


Judgment of conviction of Sections 1801 and 


2861 of Title 22 of the B. C. Code (1961) wes entered 


on January 26, 1962 (J.4. 191). The same day, notice of 


appeal was filed (J.4. 192). This Honorable Court has 
jurisdiction under the provisions of Section 1291 ox 


Title 28, U. S. Code, 


STATEMENT OF THE CASE 
This is an appeal from a conviction for rape 
anc housebreaking, and a subsequent denial or aefendant's 


Motion of a New Trial. 


== 
During the trial, the Government witness, Maggie 
Lee Smith, the estranged wife of the sefendant ane mother 
tify (Jé 37-40) over 
Ji, 37) and Motion to Strike (JA 
59-56) as to a telephones ersation with the prosecu- 
trix, im which, accorcing to the witness, the prosecutrix 


described the élleged crimes. 


Following the clese of the Government's case, 


efendant moved for judgment of acquittal on the ground 
of lack of corroboration, which was deniec. (JA 61) At 
the close of all the evidence the motion was renewed and 
denied (J& iGl). 

During the defencant's case, while the defendant 
was on cross-cxamination, end after admitting intercourse 
with the prosecutrix and testifying that she consented to 
intercourse, the Government, ever defendant's objection, 
introduced ar. affidavit to impeach the defendant's testi- 
mony (J& 10i-116). This affidavit was given by defendant 
to secure subpoenas in forma pauperis. befendant, in his 
affidavit stated that he wished the witnesses to prove an 
alibi (viz. that he was somewhere else at the time of 


the alleged crime). 


instructions Nos. 1-¢€ inclu- 

the subject of resistance (JA 187-183). Before 
closing argument of defendant, the Court said that while 
it woulc not give as b 32 Instructions Nos. ‘1-6, the 
Court would instruct the jury ‘on resistance” (Ji 153). 
Defendant argued to the jury that the Court would charge 
“on resistance’ (JA 158) and emphasize the point (JA 363, 

the most important point. The Court gave the 
charge set out at (JA 166 lines 11-22). 


Zfter the jury was charged ané retiree anc had 


Geliberated from December 14, 1961 (4:28 P.M. to €:C8 


P.M. and been excuseé for the night (JA 178,9) and having 


reconvened December 15, 19¢1 at 9:45 «.ii., the jury at 
11:60 4.M@. sent a note to the Court asking for “the medi- 
col report if possible’ (JA 180). The Government a “aitted 
that the report woulc show no scratches or bruises anc no 
evidence of rape (JA 182-183). D-fendant's Motion to have 
the report revealed to defendant was denied (JA 183). 
The jury$ request to see the report was denice (Ie. 184). 
Defendant also moved (JA 190) for 2 new trial 
on the basis of the medical report, which wes denie¢ 


(J& 190). 


=e 


STLTAMSiIT OF POTUTLS 

1. The hearsay testimony of the prosecutrix's 
wother shoulé not have been admitted as part of 
gestae because she was repeating her daughter's 
utterances. The conscious act of telephoning precludes 
th: utterances from being spontaneous anc unreflecting. 

2. the telephone conversations were excluded, 
the Trial Court should have granted appellant's motion for 
judgment of acquittal for lack or corroboration. 

4, It was improper for the Trial Court to ad- 
mit for purposes of impeachment an inconsistent afficavit 

fondant to secure free subpoenés. 

4, The Court failed to give a charge to the 


the prosecutrix must show 


5. It was error for the Court to appear to 
promis: to give a charge on consent” anc then fail to 
give one, when defendant reliec uson it in closing argu- 

This violated Rule 36, F.R.C.P. 
6. The Triel Juége shold have permitted the 


jury to see a medical report not introduced at Trial, when 
jury P ? 


one juror requested it, especially when the Government 


knew it was favorable to the defendant. 
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7. The medical report should have supported 


defendant's demand for a 


SUMMARY OF sRGUMENT 
4ppellant‘s urguaent is best suimerized around 


- 


four events which occurreé during and after the trial. 
1. The admission mto evicone al of a 
hearsay telephone conversation. 
use of an incunsistent affi- 
cavit to impeach the defendant's testinon . 
3, The question of whether the 
Court gave < charge ‘on resistence”, 
4, The request of a juror, ¢curi ing celi- 
berations for a copy of a medical report on 


the prosecutrix,. 


1. The acmission of the telephone conversation. 


During the Government's case, the prosecutrix's 


mother (anc estranged wife of the defendant) wes pernittedc 
to testify to her daughter's utterances over the telephone 


after the alleged rape and housebreaking. This testinony 


ineemissible as part of the res gestac because the 
of telephoning tekes from the utterances their quality 
£ spontaniety and non-reflection necessary to pernit the 
ay exception. 

If the telephone conversetion were ¢lininatec, 
the judgment of acquittal was proper for lack of corro- 
boration. 

7a 2.9£ tavi Lt the prepera- 
tion stage of trial, defendant gave en afficavit to secure 
free subpoenas under Rule 17 (b) of the Federal Rules of 
Criainal Procedure which provec inconsistent with the ce- 
fense which he ultinately pleaced 
Govermment uscd the afficavit for 

éefencant's right not to 
hiuself anc put him at a disadvantage as cup 
Gefendant with funds who may secure witnesses without re- 


veeling his purpos.. 


3. The failure to give a charge “‘on resistance’. 


Prior to final argument, defendant sought, in ¢ different 
forus, 2 charge that some resistance by the prosecutrix 


must be shown to negate "“consent’', Appellant contends 
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that the charge given by the Trial Court dic not make 
this clear to the jury enc is a necessary part of the 
chazge. 

Secondly, insofar as cefencant relicc on the 
Trial Judge's apparent promise co give c charge ‘on con- 


sent’ the Triel Jucge’s failure to do so injured ¢c2fencant 


when defendant argued to the jury that the Court woulc so 


4. The aedical report. the jiry's deli- 
berations one juror askec to see : 1 repert which 
was not introduceé into evicence. The Coverancnt acnitted 
knowing that the report cic not show rape or any scratches 
or bruises. First, the Court should have granted the 
jury‘s request to see the report. Seconc, the Sovernnent 
shouléc have volunteereé the repurt; at least the Govern- 
ment ought not have arguec that the reports containeé 
evidence damaging to cefencant when fic. not.) Fourth, 


the report was grouncs for < new trial. 


ARGUMENT 


The Trial Court errec in 

the testimony (repeating 

statements of her caughter over 

telephone some time after the ell 

assault) of Maggie Lee Smith, ¢ 

ged wife of the cefencant enc i 
of the prosecutrix, 


—o- 


During the testimony or Maggie Lee Saith, the cefendant's 


estrangec wife, the Coverniucnt introducecé her version of 


a teleshone conversation with her caughter, the prosecu- 


trix, repeating the prosecutrix‘s version of the alleged 
housebreaking, rape enc assault. (JA 38-40) 

This testimony wes inednissible as hearsay testi-~ 
mony enc was not part of the res gestae 80 as to constitute 
an exception to the hearsay rule. 

Hearsay testimony is admissible, both generally 
anc in rape trials perticulerly, when it is given by a 
witness or the prosecutrix under circumstances referred 
to as being part of the res gestae. Wigmore describes 
these circumstances in 3 Wigmore, Evidence (3¢ Ec. 1940) 
Sec. 1756, as being those where: 

“(1) there is a startling occasion, start- 


Ling enough to produce nervous excitenent, 
anc render the utterances spontancous anc 
unreflecting; anc 

(2) that the statement must have been made 
before there has been time to contrive and 
misrepresent; anc 

(3) the statement must relate to the cir- 
cumstances of the occurrence prececing it.” 


(Smphesis supplied.) Annett, Inc. v. 
Kerezsy, 33€ Mich. 169, 57 N.W. 2c 483 (1953) 


Put another way, we permit hearsay testinony 
which is a part of the res gestae to be introcuced be- 


cause our experience indicates that where a2 witness 
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Speaks under the control of a startling experience, either 
as an actor or a witness, the statements she makes are 
acceptec as reliable, without the sefeguarc of cross- 
ezanination, if we are satisfied tha 
cic not have time tu reflect, contrive or misrepresent. We 
co not even cunsicer the length of time es controlling as 
the circumstances. 
For instance, in Wheeler v. U. S., 93 4pp. D.C. 

159 , 211 F. 2(c) 19 (1954) by Judge Bazelon of this 
Court thought thet the hearsay testimony a chilc: of tencer 

who arrived at her grendmother‘s house some three 
blocks away, still crying and obviously uncer stress, gave 
a “spontaneous ceclaration’ to its grancaother, which was 
aduissible as part of the res gestae; even though this sene 
Court held it error in Brown v. U.S. 80 dpp. D.C, 270; 152 
F.(2¢) 128 (1945) to permit the hearsay story of a 3-year 
8 months olc girl repeated by her mother sone three hours 
after an alleged assault. 

The conclusion we must craw is that itii 

circuastances of the repeatec statement, as much 


closeness in tine, which governs the acmissibility of the 


repeated statement. The circumstances of the statement 


must show a spontanicty anc unreflecting quality, 


=j10- 
Appellent says that our experience teaches 
ws that the interruption of an experience by the con- 
scious activity ox going to the telephone, cialing a nun- 
ber, and waiting for an enswer, must interrupt the ex- 
to rob it of its qualify of spontaniety 
or lack of reflection. 


Appellant raises a question, here, which is 


Where the speaker, whose testimony is 
repeated by the witness has hac to in- 
terrupt the experience the speaker has had 
or witnessed by the conscious activity of 
meking < telephone call, can the cunversa- 
tion repeatec by the witness be saic as 2 
matter of lew to be a ‘spontaneous ceclara- 
tion *? 


However, other jurisdictions have considered 


the matter aac apparently 


what extent < telephone call so interrupts th: “spontaneous 


anc unreflecting" ning of the speaker so as to make the 
utterances inacnissible. 

The Supreme Court of Michigen in Roy annett, Inc. 
v. Kerezsy, 336 Mich. 169, 57 N.W. 2c 483 (1953) excluded 
testimony, in a civil case, relating to a telephone con- 
versation that took plece immediately after the event 
which was central to the litigation. The Trial Court 


excludeé it as not part of the res gestae. 


-l1- 


‘We belicve that the statements mace 
by Mrs. Kerezsy in a telephone conversa-~ 
tion were not properly admissible uncer 
this coxception to the general hearsay; rule 
for 2 reasons... . . 

Seconcly, iirs.. Kerezsy's deci 
sall her friends after the cont 
Signec robbed her utterances of the spon- 
taniety requirec to make such statcnents 
acnissible in evicence. Such statcnents 
are ceened to have a probative vaélee be- 
cause they are mace while the person is 
still cominatec by nervous excitement cnc 
while reflective powers are yet in abeyance, 
& Wigmore on dvicence (3c Ecit) Sec. 1756." 


sion to 
rect wes 
ti 


See also State v. Gandel, 217 N.Y. 120 (Minn.) 


where the testimony cxclucec was over the telephone, but 
also three hours after the event. (The Court Cie not dcis- 
cuss the telephone question 

For & contrary vicw 
Okla. Cr. 224, 153 P.(2¢) €37 


Tex. Cr. 144; 268 S.W. 2¢ 126 


i 


hink this court shoulc adopt the rule of 
Court, holding that telephone conversetions 


not properly acmissible as an exception to the hear- 


rule. 


=e 

The Trial Court shoulc have granted 

2 idotion for Jucgment of acquittal 

at the close of all the evicence. 

ét tne close of all the evicence the 

movec for 2 judgment of acquittal (Jé ¢1, 1¢1). 
motion shoulé have been grencec. For the reasons set 
furth in Section 1 supre, the allegec st of 
the coupleing witness tu her mother over 
were hearsay! anc were inacmissible. If those statements 
be ¢liminatec from the record, the 
corroboration to support the vercict. 


It is truce, of coursc, that the cefencant in 


Senn 2 


his testiaony (JA 66, et seq) admitted having hac sexual 


intercourse with the complaining witness, but not against 
her will. Repoc, of course, involves an clement of un- 
willingness on the part of the complaining witness, as 
discussec in Section 4 , infra. 
of the casc has no corroboration in the record. 
The jucgment below should be reversed with 
instructions to grant the motion for jucguent of acquittal. 
3. The afficavit of the defendant to ob- 
tain subpoenas in forma pauperis was 
erroneously permitted to be used by 


the prosecution to impeach his testi- 
mony. : 


In ordger thet he night have witnesses subpcenaed 
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without cxpense to hin the defendant execucedc in 

in support of motior x the issuance of eae 

(Jéi 2-4), The afficavit was on a printed oe c.ntaining 
certain questions anc in answer to two of those the affi- 


davit stated 


the witness BES were needcec 


at the scene of the crime at the timc it was comaittec”, 


‘evicence of the wi Ltncss or wit- 


blish my alibi", 

At his trial, the cefeudceant testifiec in his 
own behalf anc in his testimony acmittec intercourse with 
the complaining witness at the place chargec but testi- 
fiecé that such intercourse was with the co consent of the 
complaining witness (JA 66, 67, 73). The prosecution then 
sought to offer the afficavit to impeach 
(J& 101-168), this offer was objected ts 

. permitted the a 
Govermaent’s Exhibit No. 1 3 to be reac to the jury 
(Jé 108-9). : 


Once this was admitted, the cefendant put in 
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evicence why he hac first tulc his attorneys one story 
enc later hac tole thea what actually had happenec, in an 
attempt to mitigate the effect of the cfficavit. (JA 11l- 
112, 138-140, 140-141) 
Section 1915 of Title 23, U. €. 
@ ehtizen who makes affidavit thet he is unable to pay 

costs or give security therefore may def 
out pre-paynent of fees anc custs anc thet in a crininea 

s¢ witnesses shall attenc as in other cases, and the 
sone reacdy shall ve available eas proviced for by law in 
other cases.*' Federal Rule of Criminal Procecure 17 (b), 
however, requires that indigent cefendants not only file 


the affidavit generally required under Section 1915 tv 


proceec in forma pauperis, but must go further by sotion 


supportec by afficavit in which he shell state not only 

the nae and acdress of each witness but “the testimony 
which he is expected by the cefendant to give if sub- 
pocnaec anc shall show that the evicence of the witness 

is uaterial to the 2, and that the defendant cannot 
safely go to trial without the witness’. ius stated above, 
the afficavit used in this case to impeach the testinony 

of the defendant was filed uncer the requirements of this 
rule, having been executed on a printed forn provided by 


the Clerk. 


-15- 
The purpose of fection 1915 of Title 23, $- 
ecially where applic? to criminal proececings, is to 
the saiec pusi- 
tion as one who would afford the cost ox 
To this enc, in this Circuit, as throughout the F.ceral 
ourts, thousands of hours of 


7, 


without Cvipensation to 


soners, thousands of collars of expense in nrinting of 


o 


recurcs om appeal, to say nothing of the time of the 
Judges in both the Trial and appellate Courts, are spent 
every year. Rule 17(b), however, flies in 

this principle of equality by requiring 

Gefendant, in orcer to have witnesses sub; 

in effect, give a written statement of hi 

to trial. 

The obvious purpose of Rule 17 (b) is to pre- 
vent defendants from abusing the furia pauperis privilege 
by subpoenaing witnesses who have no connection with the 

ifurdock v. Unitec Etates, 283 F.(Z¢) 585 (C.a. 10th, 
Reistroffer v. Unitec States, -) 379 cert. 
Gen. 358 U. S. 927 rehearing cen. 3¢1 U.S. 85C. 
rule can be sustained at ali in the face of the 


tutional objections mace, infra, it can only be 
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to the extent of allowing the efficavit to be consicered 
by the District Court in passing on the motion for the 
subpoenas. If it is al tu be useé as it was below, 
it violates the defendant's rights uncer the Fifth Anenc- 
ment to the Constitution of ch ii States which pro- 
vices that “no person. . .Ss be compelled in any crini- 
nal case a witness 
ec by the District 
Jucge who consicers the motion for the issuance of sub- 
as, it hés 2¢ its purpose. To allow it to be used 
eoes not further 
the purpose of the rule, yet deprives the 
nis Constitutional right. The rule may only be sustained 
by prohibiting its use at the trial. The only alterna- 
tive is to ¢eclare the r le invalic in toto. 
In view of the provisions of Rule 17(b), it is 
obvious that without the filing of an affidavit the indi- 
gent defendant may not, like nore afflucnt defencants, 


obtein the witnesses necessary for his cefens... See 


Meeks v. Unitec States, 179 F. (2c) 319 (C.4. 9th, 1950). 


is therefore compelled to make the stetement or, pro- 
bably, lose his case. The Supreme Court hac 2 somewhat 
similar question before it in Boyd v. United States, 11¢ 


U.S. C16 (1886) in which it ceclared inval 
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containeé in Section § of the ..ct of Congress of 1874 


c 


peal iioities which requirec in cefense of en actio 
for forfeiture of goods scizec upon silegations ¢ a 
were iuported in violation of custous laws of the 
Seates that the claimant procuces en invoice or else have 

against hin, The Cuprene Court hele 
a compulsion to testify against one's 

anc, elthough the invoice was procucec, acnict 
“once at the trial (over obj-ction es in the instent cease) 
hele that the evicence was not acuissible anc its 
sion was erroneous, anc went further anc coctereé 
Section 5 to be unconstitutional. The analogy to 
present case secs clear. 


The Court also eaphasizec the importence of a 


liberel construction of the Fifth Lnencnent , 


Relying upon tir Boye case, the Unitec States 
Court of uppeals for the Fiith Circuit in an opinion by 


then District Judge Vrighc in a case involving violation 


of the Fourth and Fifth émencnents by stealth hac this to 


Se 


say, Brock v. United States, 223 F.(2¢) ¢81 at 685 (C.4. 


Sch. 
less 
subtle means where the opportunity to exerci 
apeinst s2lf-incr mination is absent. Before 
compelled 
exercise his right uncer the Fifth Anendcuent.* 
The Court of Claims recently hel¢ unconstitutional 


Sect.on 2 (4) of Public Law 769, SS Stat. 1142, 5 USCA 


§ 840¢ because it ceprived a person of an annuity or his 


f2¢ upon the Fifth .nencnent. Stein- 
63 F. Supp. 590 (Ct. Cl. 1958). 

The point here urged was clearly mece to the 
Trial Court in connection with the objections to the ad- 
mission of the afficavit and its use by the prosecution 
anc the obfections shoulc heve been sustainec., That the 
error was prejucicial to the cefenc goes without saying. 
Ie is obvious that if the jury wes informed that the ce- 
fenient hac’ £2 ninec a defense on one ground anc later, 
at the trial, cefende¢ hiaself on a wholly inconsistent 
grounc, they are less likely to believe the cefense at 
the trial. 

The jucgnent shoulc be reversec, with instruc- 


tions on rauané not to use the affidavit at the trial nor 


j= 


to use any portion of the testinony taken at the first 


trial referring in any way to the afficavit or explain- 
ing why the cefencdant changed his theory of defense. 

4, The Trial Court erred in refusing | 

to instruct the jury thet there 

ust be shown some resistance by 

the prosecutrix in orcer to show 
her lack of ‘“consent’'. 

Appellant gave the Trial Court a tinely proffer 
of instructions on ‘resistance’, See especially Instruc- 
tions Nos. 1, 4 anc ¢ (JA 187, 188-9). “hen the Trial 
Court failed to give = charge on ‘resistance, Counsel for 
appellant urgeé on the Court that it hac no 
of ‘resistance. (J4é 176-178) 

The Trial Court's charge insofar as pertinent 
1ere appears (J4 1C€€ lines 11-22). 

“Tr is not necessary that the victin 

resist to the ultinate of her physical 

powers to sustain a conviction for this 

erine.“ (JA 1656) 

This is the “Ewing (infra) clerge. 

But, the jury was given no affiruetive instruc- 
tion of what if any resistance required. 

It is true that Ewing v. U. S., 77 app. D.C. 14 


135 F.(2¢c) 633 (1942) no longer requires, in the District 


Coluzbic, proof of resistence to the utuost in orcer 
Cisprove consent by the prosecutrix. But, we co not 


the Ewin: cé 


resistence - only the requireuent 


£48 (189€) 


“Where the woman is awake, 
years, of soun® mind anc not 
failure to oppose the carnal 
sent; anc though she objects verbally, 
if she makes no outcry anc no resistance, 
she by hcr concuct consents, anc the act 
is mot rape in the man." page C4d. 
(Zuphesis supplied.) 


anc Wharton's 'Crininal Law, (Vol. 1, 1932) Chapter XV - 
VineE CON S yrsine + Law 5 > 32) 


elements in erine x k 

tence must be shown by the secutrix 

to sustain the story of the prosecutrix 
anc establish the absence of consent... 
The amount of resistance depencs on cir- 
cumstances surrounding the female at the 
tine. . .The extent of resistance required 
is variously expressed in the cifferent 
Gecisions of the various courts. .. ." 


anc a current authority to the saue effect is ferkins, 


Criminal Law (1957 


See also Yale Law Journal, pages 52-82. 
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The Trial Judge erred in refusing to 
instruct the jury as to the necessity 
for resistance on the part of the con- 
plainant; counsel for defendant, hav- 
ing been led to believe an instruction 
would be given, arguec to the jury that 
the court would give an instruction on 
resistance, which was not given. 

Counsel for the Defendant proffered certain in- 
structions, in writing to the Court. These instructions, 
known as “profferec instructions 1-6" eppear as the 5th 
paragraph of defendant's motion for new trial (JA 187-189). 

Appellant concedes that, to the extent that 
these instructions eall for resistance “to the utnost", 
they are erroneous. wing v. U. S., supra. However, end 
we feel this is the significant part, to the extent that 


the instructions call for an instruction that resistance, 


reasonable under the circumstances, or for some resistance 


was necessary, they were instructions properly sought. 


Instructions requested Nos. 1, 4 and 6 (J4 187, 188-9) 
were properly requestec instructions, not celling for the 
“utmost resistance, 
At the Bench, the Trial Jucge nade the following 
statement (JA 153): 
“The Court has gone over the instruce 


tions proffered by counsel for the defen- 
dant and has considered then, The Court 
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feels that the instructions should not 

be given, The Court will instruct the 
jury fully on the elements of rape, on 
consent, on resistance, on all the nmat- 
ters thet are covered by the first sever: 
instructions to the jury, anc also with 
respect to the weight of evidence and the 
criteria to be applied by the jury in 
connection with determining weight and 
crecibility, so as to make inapplicable 
the grenting of the particular instruc- 
tion identified in the proffer of instruc- 
tions requestec by the defendant as pro- 
ffered iastruction no. 6." 


Believing from this statement that the Court, 
while not using the form of words submitted by defense 
counsel, would give 2m instruction “on resistance”, 
¢efense counsel earguec to the jury that the Trial Court 
would give such en instruction anc argued the absence of 
@ showing of consent. (Jé& 157-158) 

In fact, counsel nade this point the central 
thene of his argument to the jury: 

(Tr. 363): “Now, a little later I an 

going to get to something I want to 
call your particular attention to 
and I will tell you when I get to it 
what this particular point is.” 
“There are a number of other points 


in this case though, that I want to 
first address wyself to.” 


“There was no medical evidence pre- 
sentec in this case. No doctor was 
callec, although the policenan inci- 
cated that the complaining witness 

was taken to the hospitel and examined.“ 
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"You will be instructed by the Court 

on what the law is with respect to 
resistance which the complaining wit- 
ness must put up in orcer to constitute 
@ rape.” (J4-157) 

(Emphasis supplied.) 


* * * 


365) “Now, this is the most important 
thing that I callec your attention to 
earlicr anc I want you to listen to. 
IZ you con't carry anything else away 
fron ny closing remarks I want you to 
carry this one thing.” 


"J saic before and I say azain that the 
Court is going to imstruct you anc it is 
up_to the complaining witness to resist 
to her utoost under the circumstances in 
orcer to constitute rape. 11 right. 


‘Where wags the testinony of resistance? 
No torn clothing wes brought in her. 
There were no marks on the prson of 

the complaining witness. There were 

no marks on the cefencant. There wes 

no uedical testinony produced about 

any injury. UW struck her on the hecac, 
accorcing to her story, so many tines 

as to make her lose consciousness. Where 
was the evidence of those blows?” 


“J put it to you that there wasn't any 
struggle, and I put it to you that 
this absence of a struggle is conclu- 
sive. 


“Of course, the bec clothes were nussec. 
That's a bec where Beulah Mae slept anc 
it was probably the bed where they both 
were intinate together. But that is 

no evidence of a struggle. Any liquid 
paterial on the floor, that’s nd evi- 
cence of a struggle." 
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“The absence of the things I put to 
you show there was no struggle and 
no rape." (JA 158) 

(Zmphasis supplied.) 


Appellant submits that the Trial Court gave no 
charge on resistance’. The following excerpt from the 
charge (JA 16€) is as near as the Trial Court came, 
charging with respect to absence of consent, but nothing 
‘on resistance”: 


2condly, that such penetration was 
had forcibly and against the will of 
the female prosecutrix,. 

This means that there must be on 
the part of the female an absence of 
consent to the act unless the consent 
is induced by putting the woman, the 
female in fear of grave bodily harm 
or death or by the exercise of actual 
force against her person. 

It is not necessary thet the victim 
resist to the ultimate of her physical 
powers to sustain a conviction for this 
crime. Consent by the female to the act 
is not shown when the evidence discloses 
that he put her in fear of death or 
grave bodily harm or by tnese combined 
with some degree of physical force." 


Appellant submits that this charge coes not ad- 
vise the jury that some resistance must b2 proved in order 
to show lack of consent. Counsel having been led to be- 
lieve that a charge of resistance would be given, and who 
argues to the jury that it will be given, submits that 


the defendant was prejudiced in the eyes of the jury 


when a charge on resistance” was not given. 
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Following the Trial Court's charge, counsel for 
defendant argued to the Court again that the Court had not 
given a charge on resistance’ (JA 17€-178), arguing to 
the Court that a misleading impression had been given and 


that defendant had been prejudiced ‘since I (counsel) made 


this such a central part: of my (counsel's) argument think- 


ing that the substance of that (a cherge on resistance) 
would be given in the Court's charge.’ (JA-177) 

Rule 3C of the Federal Rules of Criminal Proce- 
dure govern instructions, It is pertinent as to the fol- 
lowing sentence: 

“The court shell inform counsel of 

its proposed action upon the requests 

prior to their arguments to the jury, 

but the covrt ‘shall instruct the jury 

after the arguments are completed.” 

The rule intends that counsel shoul¢ be entit- 
led to reply on the proposed action of the Court in making 
his argument to the jury. 

Ross v. U.S., 186 F.(2d) 160 (C.4&. 6, 1950), 
was a case with similar facts to this case. The Trial 
Juége had stated, in a criminal case, that ‘the would not 
grant any of the special requests (made by defendant), 
as such, but would try to give them in his gencrel charge: 
(page 165). This he failed to co; and his failure to “in- 


form’ counsel of his “proposec action was hele reversible 


nc Appellate Court at page 1f5: 
“The obvious object of the rule is 
require the jucge to inforn FEE Llaw- 
a fair way what the charge is 
that they uay fmeellspently 
to the jury.’ 
Crescent-Kelven Co., 
Qc) 582 (C.u.. 3, 
Rule 3G of the Focderal Rules of Criminal Proce- 
cure, & cing t » .Cvisory Comittee 
poncs to Rule 51 of the Federal Rules of Civil Procecure 


cuntains the sac sentence, The note says tuat it 


the procedure shoulc be the saue 


J; We. Hoore in his Moore's Feceral Practice, 
(Vol. 5, 1951 ec.) comments on Civil Rule 51 in par. 
51.65, saying 

“The Rule contemplates that counsel 

shell be informed before the argument, 

as to whether requestec instructions 

will be given ss that the arguments nay 

be patterneé tu fit the charge.” 


Counsel preserved cefencant's objection by 


callings the Court's attention (Ji 177) to its failure to 


give an instruction on ‘resistance’ i asking the Tr 


give an instruction ‘on resistance”. 
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The Trial Court Should Have Made 

Tne Prosecutor Show The Medical 

Report To The Attorney For Tre 

Appellant And Should Have Permitted 

The Case To Be Re-Opened To Mave 

That Record Placed In Evidence 

During the Government's case in chief, evidence 

was offered to show that later in the morning which the 
crime was alleged to have taken place, tne complaining wit- 
ness was taken to D. C. General Hospital for a physical 
examination. (JA-52). Also during the Government's case, 
and in the presence of the jury, the prosecutor started to 
offex records from D. C. General Hospital, but anticipating 
an objection from the defendant, did not offcr them. (JA-46). 
No objection, however, was made by the defendant to the 
records, as they were never actually offered. The prosecutor, 
however, argucd to the jury in such a way as to infer that 


the defendant did not want the records in evidence (JA-157, 


160), and also inferred that the report wouldhave' shown <= 


bruise on the complaining witness had it been offered. 
(JA-160). Earlicr in the case it had becn shown on cross 
examination of Detective Bonaccorsy that he had not made any 
notation of any marks, bruises or scratchcs on the complaining 
witness (JA-58), which was very important in view: of the 


defense of consent. 
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Prior to trial, the Goernment had served 

upon the defendant that they would probably call a Dr. Larroca 
witness. During the course of the trial, out of the 
the jury, tne prosecutor had informed counsel 
> Gefendant that he could not call tne doctor as a 

7 no longer at the D. C. General Hospital 

nor in tue District of Columbia, and askcd for a stipulation 


that the records of the D. C. General Hospital be admitted 


without the testimony of the doctor. (JA-153-156). Counsel 


for the defendant told the prosecutor "that if he would let 
us look at the records it might be possible that we should 
be able to stipulate the records." to which the prosecutor 
replied that he would discuss the matter later, but no later 
Giscussion wes ever had. (JA-155-6). The net cffect of 
What the prosccutor did was to give the jury the impression 
that the defendant was attcmpting to keep the medical record 
out of evidence despite the fact that it had never been 
offered in evidence, and had never been objected to, and 
defense counsel had offercd to inspect it to sce if it could 
be Stipulated, a perfectly reasonable requcst. 

After the jury had retired to deliberate, a note 
wes sent to the Court reading as follows (JA-180): 


1. “I would like the Court's rccord of 
procecdings. 
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May we have the police record of 
the actual report of the rape, the 
sex squad and the officer's report 
that took the call. 
3. Also the médical report if possible." 
In discussing the note in the Court's chanabers, the attorney 
for the appellant requected to see the medical report in 
question (JA-180-1), stating, "if it docs contain evidence 
which would be indicative of the innocence of thc defendant 
I think that the prosecutor ought to reveal it to the defense 
at this time to see if we want to re-open the a and have 
it entered." The prosecutor refused, but did “indicate that 
the doctor did not find any evidence of rape," (JA-182) and 
also that the doctor indicated that there were no bruises or 
scratches where he cxamined. (JA182-3). 
The Court overruled the motion of the defendant 


and told the jury that the medical report was not in the 


record end would not be given to the jury. (JA-184). 


Before the jury retired counscl for the appellant, 
even though he hed never ocen the medical report, relying 
upon the statements of tne prosccutor as to its contents, 
informed the Court that "we are prepared to stipulate the 
me@ical report may be offered in cvidence at this point and 
submitted to the jury." (JA-185). 

In connection with the motion for a new trial 


(JA-186-190), an affidavit of onc of the associates of 
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@efense counsel Hahn was filed indicating that an attempt 


had been made to examine the medical records of D. C. General 


Hospital on behalf of the appellant before the trial, but 


that it hed been unsuccessful .+/ 


That the medical report should have been shown to 
fendant and, if it indeed would indicate that no rape 
ha@ been committed, the casc should have been re-opened, 
goes almost without seying. The suppression of evidence 
favorable to the defendant by the prosecution is looked on 
with oxtremc disfavor by the Courts. 

In Morton v. United states, 79 U.S. App D.C. 329, 

147 F.2d 28 (1945) Cert. don. 324 U.S. 874 (1945), this 
Honorable Court said, 79 U.c. App D.C. at 332: 

“Objection is made, on behalf of the appellant, 
that the Government failed to call some wit- 
nesses who might have given admissible cvidencc. 
Assuming their availability and the competency 
and materiality of their testimony, still no 
error is shown, in tne absence of a showing 


that evidence, material to appcllant's defense 
was suppresscd." (Empnasis added). 


Ll. Affidavit of Mark Gendground dated and filed January 24, 
1662, inadvertently not printed in Joint Appendix. 
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2 few years later the situation suggested in the 
above quotation from the Morton case confronted this 
Honorable Court. In Griffin v. United ttates, 87 U.c. App 
D.C. 172, 137 F.2d 990 (1950) @ morgue attendant hed found 
an open pen knife in the pocket of a murder victim, which 
fact was known to the Government but not to defense counsel. 
The judgment below was set aside and e new trial ordered, 
end this Court said, 87 U.S. App D.C. at 175: 


"Yowever, the case emphasizes the necessity 
of disclosure sy the prosecution of evidcnce 
that may reasonably be considercd admissible 
and useful to the defense. When there is 
substantial room for doubt, the prosccution 
is not to decide for the court what is ad- 
missible or for the dcfense what is useful. 
'The United States Attorney is the repre- 
sentative not of an ordinary party to a 
controversy, but of a sovercignty whose ob- 
ligation to govern impartially is ac coin- 
pelling as its obligation to govern at all; 
and whose interest, thercforc, in a criminal 
prosecution is not that it shall win a casc, 
but that justice shall be done.' Berger v. 
United States, 295 U.S. 78, 88, 55 S.Ct. 
629, 633, 79 L.Ed. 1314." 


The instant case, if onything, is MOE porenpadiicieel 
to the appellant than the Griffin case since the jury had 
discovered during the trial that there was a medical report 
but not its contents, (JA-46), and the prosecutor had implica 
in his closing argument that it actually would have been 


harmful to the appellant. (JA-157, 160). 


The holding of the Griffin casc, of course, is 


entirely in accord with the weight of authority, Kyle v. 
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United States, 297 F.2d 507 (C.z. 2d, 1961); United States 


ex rel. Thompson v. Dye, 221 F.2d 763 (C.A. 3d, 1955) cert. 


den. 350 U.S. 875 (1955); Smallwood v. Warden U.S. D.C. Md., 
Civil Wo. 10757, decided May 24, 1962, The Daily Record, 
June 2, 1962, Page 2; Brady v. State 226 Md. 422, 174 A2d 
157 (1561) and cases cited thercin. 

The Smallwood case in our neighboring District is 
of particular interest because it involved the failure of 
the prosccutor to reveal a medical report, as the instant 
case. In that case Chicft Judge Thomsen said: 

"The case is made worse by the failure of 

the State's Attorney to disclose what 

De. O'Regan had told him about the history, 
Physical condition and reputation of the 
prosecuting witness. The Court accepts the 
testimony of the State's Attorney that he did 
not act from any improper motive in suppressing 
this evidence. But his motive is immaterial 

if the evidence was vital, i.e., was likely 


to have affected the result of the trial. 


Kylc v. United ttates, 2 Cir., 297 F.2d 507: 
United States ex rel. Thompson vs. Dyo, 3 Cir., 


F.2d 763, cert. den. 350 U.S. 875; People 

Gavvides, 1 i1.¥. 2a 554, 136 i1.E. 2€ 853." 

this Honorable Court said in the Griffin case, 
the prosecutor's duty is not only to convict the guilty but 
to protect the innocent. The prosecutor in this case said 
as much in his argument to the jury (JA-158-9) yet objected 


to a vital picce of evidence being submitted to the jury 


which would tcnd to prove the innocence of the defendant. 


It is not the purpose of this brief to suggest any improper 
motive on the part of the prosecutor, 2_/ since motive is 
immaterial, Griffia v. United ttates, supra; Brady v. ctatc, 
supre. The action, however, was cxtremely prejudicial t 
the defendant. 

Wot only did the prosecutor refer to it in his 
closing argument, but it was important cnough ia the minds 
of tic jury to request the record be shown them, The jury 


had been deliberating from 4:28 P.M. to 6:08 P.M. on December 


14, 1961 (34-178), at which time they were pexrmittcd to go 


home by the Court (JA-179), and again from 9:45,A.M. to 

11:00 A.M. when the note was received by the court (JA-180). 
The jury returned to the jury room at 11:26 A.M: and returned 
a verdict less than an hour and a half later (JA-185-6). 

Lest it be saic ti.at it was too latc to rc-open 
the case to admit the medical report in cvidenee after the 
jury had retired but before reaching its ene. it should 
be pointed out that this Honorable Court nas aonetienes the 


re-opening of the case to offer evidence on behalf of the 


While it is not urged as a ground for reversal in and of 
itself, it should be noted that the complaining witness end 
another prosecution witness testified that tacy had refused 
to talk to the investigator from the Legal Aid Bureau who 
was assisting defense counsel in preparing tac case because 
the prosecutor had told them that they did not have to talk 
to him, (JA-21, 34). While this may have been within his 
rights, it suggests that a trial of a criminal casc is a 
game to be won by the prosccution if possible, rather 

than a scarch for a just decision. 
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Government, even though highly damaging to the defendant, 
Morgen _v. United Status, 294 F.2d S11 (C.A.D.C. 1961), 
Smith v. United States, 70 App D.c. 255, 105 F.2d 778 (1939). 
If such can be done for the Government, it should be done 
for a defendant, especially in a case where the jury has been 
given the impression that the evidence would be damaging to 
the defendant, where in fact it would be nelpful to him if 
admitted. 

The error was most prejudicial, and the judgment 
Should be revexsed. 


7. The Trial Court Shoul@ Have Granted 
A New Trial On The Ground of 


Wewly-Discovered Evidence 
Even if it should be held that the case should not 
havc been re-opened while the jury was deliberating to admit 
the medical report, the Trial Court shouldhave granted a 
new trial on the ground of newly-discovered evidence, namely, 
Seid report. The content of tha report was not known to the 
defendant until after the case had gone to the jury (JA-182), 


although a representative of the defendant had unsucccssfully 


A : P é , 3 
Sougnt thet information prior to trial, —/ Under the rule 


of Griffin v. United states, supra, 87 U.S. App D.c. 172, 


—_—_— eo 


3. Affidavit of Mark fandground dated and filed January 24, 
1962, inadvertently not printcd in Joint Appendix. 
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137 F.2d (1950), a now trial on the grounds of ncwly-dis 
covered evidence should be granted. 

Even in a case wnere the newly-discovered evidence 
was not known to the prosecution, but consists of evidence 
of vital importance to the defendant, a new trial should be 


granted, Amos v. United States, 95 U.co. App D.C. 31, 2128 F.2d 


44, (1954). In that case it is interesting to note that the 


defendant actually knew of the evidence prior to trial, but 
because he could not read or write and the name of the 
witness was misspelled on a submpocna, the evidence was not 
available at the trial. Brushing technicality aside, this 
Honorable Court properly directed the District Court to grent 
the new trial. 

On the authority of both the Griffin and the Amos 
cases, the action of the Trial Court in denying the motion 
for a new tr .1 should be overruled and the case remanded 


with instructions to vacate the judgment and grant a new trial. 


CONCLUSION 
For the reasons stated, the jdugment below cannot 
stand. It should be reversed and the case remanded with 


instructions to grant thc motion for judgment of acquittai, 
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or, to grant a new trial, depending on the ground on which 


thic Honorable Court reverses. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) Was it error for the District Court to allow the 
Government to use, for the purpose of impeachment, an 
affidavit of appellant filed pursuant to Rule 17(b), Fed. 
R.Crim.P., where the contents of that affidavit were 
inconsistent with appellant’s trial testimony. 

(2) Was it error for the District Court to allow the 
complaining witness’s Mother to testify to the contents of 
a telephone conversation she had with the complaining 
witness shortly after the rape occurred where the circum- 
stances demonstrated that the statements made in the 
conversation were made at a time when the complaining 
witness was still suffering from shock and hysteria, and 
where no timely objection was taken to the introduction 
of this evidence? 

(3) Was it error for the District Court to refuse to 
grant appellant’s requested instructions when they were 
not relevant to the evidence in the case and when the 
court gave a correct charge on the applicable law? 

(4) Where appellant was aware of the existence of 2 
medical report prior to the date of trial; where no at- 
tempt, other than a telephone call to the hospital, was 
made to secure the report at any time prior to the sub- 
mission of the case to the jury, and where appellant had 
prevented its introduction into evidence by objecting to 
the witness through whom it was to be introduced because 
this witness was not included on the pre-trial list of 
witnesses, was it error: 


(a) For Government counsel to refer in closing argu- 
ment to the attempt to introduce the medical report into 
evidence in reply to appellant’s assertion in closing that 
he would have thought the Government would have heen 
anxious to introduce medical evidence: 


Mv 


(b) For the court to refuse to reopen the case after it 
had been submitted to the jury when to do so would have 
prejudiced the appellee and appellant offered no excuse for 
the untimely offer; 

(ec) For the District Court to refuse to grant 2 new 
trial on the basis of newly discovered evidence? 


Counterstatement of the Case 
Statutes and Rules Involved... 
Summary of Argument......... 
Argument: 

Introduction ........ 


I. The Use of Appellant’s Affidavit For Purpose ot Im- 
peachment Was Proper. 


II. The District Court Acted Properly In Denying Ap- 
pellant’s Motion To Strike The Mother’s Testimony 
Concerning The Contents Of The eee Call 
From The Complaining Witness........... 


The District Court Acted Properly In Denying Appel- 
lant’s Motion For Judgment Of Acquittal At The 
Conclusion of All The Evidence 

The District Court’s Instructions To The Jury Were 
Accurate And In Accord With The Facts Of This 
COS Carrara eee nee 


The Conduct of Government’s Counsel Was Proper.... 


The District Court Did Not Abuse Its Discretion 
When It Refused To Reopen The Record And Refused 
To Grant A New Trial 


Conclusion 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,913 


BERNARD SMITH, APPELLANT 
rv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed in District Court on June 2, 1961 
charged appellant with one count of housebreaking, 22 
District of Columbia Code $ 1801, and one count of rape, 
22 District of Columbia Code § 2801. (J.A. 1) A plea of 
not guilty was entered on June 16, 1961. (J.A. 2) Trial 
by jury commenced on December 13, 1961, culminating 
in a jury verdict of guilty as charged, December 15, 1961. 
(J.A. 3, 186) A motion for new trial was filed on Decem- 
ber 21, 1961 and denied January 26, 1962. On that same 
day appellant was sentenced to imprisonment for a period 
of three years to ten vears; sentences to run concurrently. 
(J.A. 186-191) 
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Notice of appeal was filed, January 26. 1961, and this 
appeal followed. 

The complaining witness, Beulah Mae Taylor, appel- 
lant’s step-daughter, testified that at approximately 5:00 
A.M., May 17, 1961, she was aroused by noises made by 
a person moving about in the hall of her home. (J.A. &. 
10) Believing it to be one of her four children she called 
out; receiving no answer she turned on the light and saw 
appellant standing in the hall. (J.A. 10). She further 
testified that after calling to him, 


“he jumped me and started chocking me; I screamed. 
He knocked me across the bed. We tussled and I 
fell across the bed. He kept chocking me and I 
kept calling, ‘Daddy, Daddy,’ because he was drunk 
and I didn’t think he realized, you know, he was at- 
tacking me. And I kept calling, ‘Daddy, Daddy, Dad- 
dy,’ and he kept choking me. Evidently, I blanked out 
because when I came to I was on the bed and he was 
inserting himself in me. And he didn’t say anything. 
I asked him why did he choke me, and that is when 
he, you know, started begging me not to tell, not to 
tell my mother, not to turn him in, that he would get 
in trouble. I noticed I had wet myself because the 
floor was all wet. He noticed it and he thought that 
: had, you know, he made me lose my baby.” (J.A. 
1) 


The complaining witness was four months pregnant at 
the time of this incident. 

She testified that he was drunk and begged her not to 
tell anyone, which she promised, fearful that he would 
again choke her. (J.A. 11) Mrs. Taylor further testified 
that he told her that he had entered the premises through 
the back window. She subsequently noticed that the back 
window was up, and the front door was open. (J.A. 12) 

After the appellant left the complaining witness called 
her Mother and told her what had happened. She then 
called the police, who took her to D.C. General Hospital 
for a physical examination. She confronted appellant at 
Police Headquarters and repeated her charges in his 
presence. She testified that his response was merely to 
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say that, “he didn’t know whether or not he was there; 
maybe he was and maybe he wasn’t; he wasn’t sure.” 
(J.A. 12-13) 

Upon cross-examination appellant denied having re- 
ceived any money from her step-father since her youth 
and after her marriage. (J.A. 15) An attempt was made 
to impeach her credibility by use of a statement which 
she had given at the preliminary hearing on May 23, 
1961. In response to this question put to her at that hear- 
ing, “When is the last time you had intercourse with him 
[step-father] before this,” she had replied, “I have never 
had intercourse with my step-father.” Appellant’s trial 
counsel argued that this statement contradicted her direct 
testimony in which she said that he had “inserted” himself 
on the night of the rape. (J.A. 17-20) 

Gertrude Smith, the complaining witness’s neighbor 
testified that at approximately 4:45 A.M., May 17, 1961, 
she awoke to hear a scream which emanated from the 
complaining witness’s bedroom; a scream which she recog- 
nized to be that of the complaining witness. (J.A. 32) 

Maggie Lee Smith, the complaining witness’s Mother 
and appellani’s estranged wife, testified that on the morn- 
ing of May 17, 1961, between 5:00 and 5:30 A.M., she 
received a phone call from her daughter. (J.A. 45) She 
testified that her daughter’s voice sounded “out of breath,” 
“very tired,” “very nervous,” and that her daughter said: 
“Mother, Daddy been over here and broke into my window 
and come in and raped me.” (J.A. 39-40! The witness 
testified to the details of the telephone conversation with- 
out objection;’ this conversation was consistent with the 
complaining witness’s trial testimony. (J.A. 40) 

Private William Eger testified that he answered the call 
to the complaining witness’s home. He found her in an 
hysterical and crying condition. (J.A. 47) He further 
testified that the sheets on the bed were in a state of 
disarray and there was a liquid substance on the floor 
beside the bed. (J.A. 48) 


1A motion to strike this testimony was made at the ciose of the 
Government’s case. This motion was denied. (J.A. 59; T. 112-113) 
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Detective Angelo Bonaccorsy, an officer on the Sex 
Squad, Metropolitan Police Dept., testified that he was 
called to the scene of the crime. He interviewed the com- 
plaining witness; as a result of this interview he in- 
spected the house. He noticed a fluid on the floor by the 
complaining witness’s bed; bed linens were messed; the 
lock on the kitchen window was broken and the screen was 
out of the window. (J.A. 51-52) Although the witness 
testified that he conducted no chemical analysis of the fluid 
by the bed, he stated that it was his opinion that it was 
the complaining witness’s urine and not the product of 
regurgitation caused by an upset stomach. (J.A. 51, 153) 
The witness further testified that he was present when 
the complaining witness reiterated her allegations in ap- 
pellant’s presence and that appellant denied these allega- 
tions, said that he was drunk and didn’t know anything 
about the crime and that he had not been at the complain- 
ing witness’s home that morning. (J.A. 53-54) 

Upon cross-examination the witness testified that as he 
recalled the complaining witness “had a small abrasion 
on the right side of her neck,” but he was not positive of 
that fact. (J.A. 57) 

In its list of witnesses which the Government intended 
to call, the Government included that name of Dr. Lar- 
roca, the examining physician. At time of trial Dr. 
Larroca was no longer available to testify having left the 
District of Columbia. Therefore, in an attempt to get 
the medical report into evidence, the Government called a 
representative of D.C. General Hospital who brought with 
her the medical report concerning the complaining wit- 
ness’s examination. Appellant’s counsel objected to the 
witness, and the Government indicated that it would not 
introduce the medical report. (J.A. 46, 154-156, 181) 
The medical report would have revealed that the doctor 
found no evidence of rape, nor did he make any notation 
on the report of any bruises or scratches on the complain- 
ing witness’s body. (J.A. 182-183) If the report had been 
introduced into evidence, the Government had intended to 
call an expert witness who would have testified that it 
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was not unusual for there to be no trauma present if the 
complaining witness had been unconscious at the time 
the sexual act took place. (J.A. 182) F urther, the Govern- 
ment would also have argued that the report did not 
affirmatively indicate that the doctor had examined her 
entire body; thus, the absence of any indication that there 
were bruises of scratches would have been inconclusive. 
(J.A. 183) 

The appellant took the stand in his own defense. He 
testified that he had had sexual intercourse with his step- 
daughter on a number of occasions; (J.A. 65, 66, 83) 
that on each occasion he paid her $25.00 for her favors; 
that on May 16, 1961 she had called him and suggested 
that he come over that evening if he had any money, 
and that he spent the evening hours of May 16th attempt- 
ing to raise the necessary funds. (J.A. 67-69) He further 
testified that around 12:30 or 1:00 A.M. he arrived at 
the complaining witness’s home and told her that he still 
didn’t have enough money. (J.A. 69) She volunteered 
to accompany him in a further attempt to raise the cash; 
rode with him to his place of employment, and they then 
returned to her home. (J.A. 69-72) Appellant testified 
that the complaining witness consented to the act of inter- 
course; only becoming angry after she discovered that he 
had only $18.00 and did not have the necessary $25.00. 
He promised to get her the rest, but she became angry 
and during the argument which ensued he struck her 
wrist with a broom or mop handle after which he left the 
house. (J.A. 73-74) 

During the cross-examination of appellant he was asked, 
in an effort to impeach his credibility, about the contents 
of an affidavit which he had signed on June 25, 1961 
pursuant to Rule 17(b), Fed.R.Crim.P. In this affidavit 
he stated: 


“That the testimony which he or they [the wit- 
nesses] is expected to give if subpoenaed is to estab- 
lish that I was not present at the scene of the crime, 
at the time it was allegedly comitted. 
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“Third. That the evidence of the witness or wit- 
nesses is material to the defense because it will estab- 
lish my alibi.” (J.A. 109) 
Objection was taken to the use of this affidavit, but the 
objection was overruled. (J.A. 101-104) 

Appellant introduced a number witnesses who testified 
to his efforts to secure funds during the evening of May 
16, 1961, but none of them remembered appellant ever 
mentioning his step-daughter during the conversations of 
the evening and none of them placed appellant in the 
company of the complaining witness. 

In the closing arguments of both Government counsel 
and appellant’s counsel, reference was made to the 
absence of any medical evidence. Government’s counsel 
refered to it in this manner: 


“Well, anyway, ladies and gentlemen, the witness 
was taken to the hospital; she was examined. Well, 
we brought records here from the hospital. They 
didn’t get in evidence.” (J.A. 157) 


And in his rebuttal he said: 


“..- You heard me bring a person in here from D. C. 
General Hospital with the records from D. C. Gen- 
eral Hospital, and the defense counsel jumped up and 
objected to the records sight unseen. I don’t have to 
say any more about that.” (J.A. 160) 


Appellant’s counsel said: 


“There was no medical evidence presented in this 
case. No doctor was called, although the policeman 
indicated that the complaining witness was taken to 
the hospital and examined. 


* * * * 


So that where there is a struggle, of necessity, one 
would think that the Government would be quite 
anxious to show what evidence there was of it. 

The absence of any medical evidence, the absence 
of any examination of the private parts of the com- 
plaining witness would have revealed this evidence 
if there was any.” (J.A. 157-158) 


‘ 


Because of the failure on the part of the Government to 
introduce the testimony of the examining physician the 
court gave the jury full and accurate instructions con- 
cerning the inference which can be drawn from the failure 
of a party to call a witness (J.A. 171) 

The court was given by appellant’s counsel a series of 
written requests to charge all related to the question of 
the degree of resistance necessary to show lack of consent. 
(J.A. 187-189) The District Court denied all of these 
requests, (J.A. 153) but stated that it would “instruct 
the jury fully on the elements of rape, on consent, on 
resistance, on all the matters that are covered by the 
first seven instructions to the jury...” 

In closing argument appellant’s counsel made two refer- 
ences to the issue of resistance. (J.A. 157, 158) In its 
charge to the jury the court gave these instructions: 


“Second, that such penetration was had forcibly 
and against the will of the female prosecutrix. 

“This means that there must be on the part of the 
female an absence of consent to the act unless the 
consent is induced by putting the woman, the female 
in fear of grave bodily harm or death or by the 
exercise of actual force against her person. 

“It is not necessary that the victim resist to the 
ultimate of her physical powers to sustain a convic- 
tion for this crime. Consent by the female to the act 
is not shown- when the evidence discloses that her 
resistance has been overcome by threats which put 
her in fear of death or grave bodily harm or by these 
combined with some degree of physical force.” (J.A. 
166) 


After the jury had retired to consider its verdict a 
note was sent to the Court. This note requested, inter 
alia, the medical report, if possible.” (J.A. 180) Attor- 
neys for both sides were called into chambers and at that 
time appellant’s counsel moved to require the Government 
to submit the medical report to them. This motion was 
denied. (J.A. 181-182) After the denial, Government 
counsel verbally disclosed to appellant’s counsel the nature 
of the report. Based on this disclosure, and after the 
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jury had been brought back to the courtroom, appellant’s 
counse! offered to stipulate that the medical record may 
be put into evidence at that time. The District Court 
rejected this offer. (J.A. 185) 


STATUTES AND RULES INVOLVED 


Title 22, Section 1801, D. C. Code, provides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether at 
the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, Section 2801, D. C. Code, provides: 


Whoever has carnal knowledge of a female forcibly 
and against her will, or carnally knows and abuses 
a female child under sixteen years of age, shall be 
imprisoned for not more than thirty years: Provided, 
That in any case of rape the jury may add to their 
verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury 
fail to agree as to the punishment the verdict of 
guilty shall be received and the punishment shall be 
imprisonment as provided in this section. 


Rule 17(b), Federal Rules of Criminal Procedure, 
provides: 


The court or a judge thereof may order at any time 
that a subpoena be issued upon motion or request of an 
indigent defendant. The motion or request shall be sup- 
ported by affidavit in which the defendant shall state the 
name and address of each witness and the testimony which 
he is expected by the defendant to give if subpoenaed, 
and shall show that the evidence of the witness is material 
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to the defense, that the defendant cannot safely go to trial 
without the witness and that the defendant does not have 
sufficient means and is actually unable to pay the fees of 
the witness. If the court or judge orders the subpoena 


to be issued the cost incurred by the process and the fees 
of the witness so subpoenaed shall be paid in the same 
manner in which similar cost and fees are paid in case 
of a witness subpoenaed in behalf of the government. 


SUMMARY OF ARGUMENT 
I 


The affidavit which appellant signed in order to sub- 
poena witnesses contained information which he volun- 
tarily disclosed. When this information proved to be 
inconsistent with his trial testimony, the affidavit was 
properly used for the limited purpose of impeachment. 
Tucker v. United States, 151 U.S. 164 (1894) 


II 


The contents of the telephone call made by the com- 
plaining witness to her Mother shortly after the rape 
were admitted without objection. Appellant’s subsequent 
motion to strike was untimely as he was aware of the 
hearsay character of this testimony at the time of its 
introduction into evidence. 

Even had an objection been taken, the statements were 
properly admissible as spontaneous declarations. The call 
was made immediately after the occurance of the rape 
and the circumstances demonstrated that it was made 
prior to a time when the complaining witness had an 
opportunity for reflection and reason. 

Appellant attempted to impeach the complaining wit- 
ness’s credibility by use of prior inconsistent statements. 
The contents of the telephone conversation was properly 
admissible as rehabilitation by means of a prior consistent 
statement made earlier in time than the allegedly incon- 
sistent statements. 
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There was sufficient corroboration of the complaining 
witness’s testimony to justify the District Court’s denial 
of appellant’s motion for judgment of acquittal. 


IV 


The instructions of the District Court concerning the 
second count of the indictment were an accurate state- 
ment of the law and consistent with the evidence in this 
case. Appeilant’s requested instructions were not relevant 
to the evidence as there was no issue presented concerning 
the sufficiency of the complaining witness’s resistence. 

The District Court complied with the requirements of 
Rule 30. Fed.R.Crim.P. and his charge was consistent with 
his statement to counsel. 

Vv 

The existance of the medical report was known to ap- 
pellant prior to trial and was available to him. The 
Government attempted to introduce this report into evi- 
dence, but the objections of appellant to the witness 
through whom the report was to be introduced made such 
introduction impossible. In these circumstances there was 
no suppression of evidence by the Government. 

The comments of Government counsel in closing argu- 
ment were proper comments on the evidence in the case 
and proper rebuttal to appellant’s assertions in closing 
argument. 

VI 

The District Court did not abuse its discretion in re- 
fusing, after the case had been submitted to the jury, to 
reopen the case in order to introduce the medical report 
when to have done so would have seriously prejudiced the 
Government and appellant offered no excuse for the un- 
timeliness of this offer. United States v. Bayer, 331 U.S. 
532 (1947). 

A motion for new trial based on newly discovered evi- 
dence is addressed to the sound discretion of the District 
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Court. The medical report did not constitute newly dis- 
covered evidence as appellant knew of the report’s exist- 
ance before trial and made no showing of due diligence in 
attempting to secure it. In these circumstances the Dis- 
trict Court did not abuse its discretion. 


ARGUMENT 


Introduction 


At the outset it should be pointed out that appellant 
was convicted of both counts of a two count indictment 
and a sentence of a period of imprisonment of from three 
years to ten years was imposed on each count, sentences 
to run concurrently. Hence, if the conviction on either 
count can be sustained, this Court need not consider any 
alleged errors relating to the other count. Hirabayashi v. 
United States, 320 U.S. 81, 85 (1943); Kelly v. United 
States, 111 U.S. App. D.C. 360, 297 F.2d 437 (1961) 
cert. denied 369 U.S. S886 (1962); Rucker v. United 
States, 109 U.S. App. D.C. 362, 364, 288 F.2d 146, 148 
(1961); Young v. United States, 109 U.S. App. D.C. 414, 
417, 288 F.2d 398, 401 (1961); Gibson v. United States, 
106 U.S. App. D.C. 10, 18, 268 F.2d 586, 589 (1959). 

With the exception of the allegedly improper use of 
appellant’s affidavit and the allegedly improper admission 
into evidence of the contents of the complaining witness’s 
call to her Mother, all of the issues which appellant raises 
on this appeal relate solely to the second count of the in- 
dictment. Therefore, if, as we believe (see infra pp. 
12-22), the use of the affidavit and the admission of 
the contents of the telephone conversation were proper 
this conviction should be affirmed, and the Court should 
not consider the other issues raised by appellant. Fabia- 
nich v. United States. U.S. App. D.C. 7 F.2d 
-—— (Nos. 16,784, 16.785, decided May 10, 1962) 
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The Use Of Appellant’s Affidavit For Purpose Of 
Impeachment Was Proper 


Appellant, pursuant to Rule 17(b), Fed.R.Crim.P., filed 
an affidavit in which he justified the issuance of sub- 
poenaes for a number of witnesses. In this affidavit he 
stated: 


“That the testimony which he or they is expected 
to give if subpoenaed is to establish that I was not 
present at the scene of the crime, at the time it was 
allegedly committed. 

“Third. That the evidence of the witness or wit- 
nesses is material to the defense because it will estab- 
lish my alibi.” (J.A. 109) 


In his direct testimony at time of trial appellant ad- 
mitted that the act of intercourse with the complaining 
witness occurred, but that the complaining witness initia- 
ted and consented to the act. It is to state the obvious 
to say that his trial testimony was inconsistent with his 
earlier sworn statements. Thus, unless there was some 
overriding consideration barring the use of his earlier 
statements, its use by Government counsel was proper 
cross-examination. Appellant asserts that its use was 
barred by the Fifth Amendment to the Constitution in 
that the requirements of Rule 17(b) compelled him to 
testify against himself. This assertion should not prevail, 
and has been rejected by the Supreme Court. Tucker v. 
United States, 151 U.S. 164 (1894). 

The factual situation in Tucker was identical to the 
case at bar. In Tucker the defendant had filed an affidavit 
pursuant to Section 878, Revised Statutes.? Statements 
contained in this affidavit were allegedly inconsistent with 
defendant’s trial testimony and the Government used the 
affidavit for the limited purpose of impeachment. Objec- 


This Section was the forerunner to Section 656, Title 28, 
U.S.C., which was subsequently repealed by Rule 17(b), Fed.R. 
Crim.P. 


» 
” 


tion, based on Section 860, Revised Statutes, was made 
to their use. The Supreme Court, in rejecting this ob- 
jection, held: 


“The paper in question was neither a ‘pleading of 
any party,’ nor ‘discovery or evidence obtained from 
a party or witness by means of a judicial proceeding.’ 
‘Pleadings of parties’ are the allegations made by the 
parties to a civil or criminal case, for the purpose of 
definitely presenting the issue to be tried and deter- 
mined between them. ‘Discovery or evidence obtained 
from a party or witness by means of a judicial pro- 
ceeding’ includes only facts or papers which the party 
or witness is compelled by subpoena, interrogatory 
or other judicial process to disclose, whether he will 
or not; and is inapplicable to testimony voluntarily 
given, or to documents voluntarily produced. The 
clause as to discovery or evidence is conceived in the 
same spirit as the 5th Amendment of the Constitu- 
tion, declaring that no person shall be compelled in 
any criminal case to be a witness against himself; .. . 

“The application for witnesses, or ‘affidavit’ as it 
is called in section 878, is clearly not a pleading of 
the defendant for the purpose of defining the issue to 
be tried in the case. Nor is it obtained from him by 
any judicial process, which he is obliged to obey. But 
it is made of his own motion; and it states such facts. 
and such only, as he, being in no way interrogated 
or cross-examined, may choose to state. His oath to 
the nature and materiality of the desired testimony, 
and to his own want of means, is required merely to 
establish the good faith of his demand that particular 
witnesses shall be summoned and paid by the govern- 
ment. 


3 This Section read: 

“No pleading of a party, nor any discovery or evidence ob- 
tained from a party or witness by means of a judicial pro- 
ceeding in this or any foreign country. shall be given in evi- 
dence, or in any manner used against him or his property or 
estate, in any court of the United States. in any criminal pro- 
ceeding, or for the enforcement of any penalty or forfeiture: 
Provided, that this section shall not exempt any party or wit- 
ness from prosecution and punishment for perjury committed 
in discovering or testifying as aforesaid.” 
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“The affidavit being neither a ‘pleading’ of the de- 
fendant, nor ‘discovery or evidence obtained’ from 
him, within the meaning of the statute, the state- 
ments therein, as in any other paper voluntarily 
signed by him, whether upon oath or not, were com- 
petent evidence to contradict his testimony upon the 
stand.” (151 U.S. 168-169) 


Admittedly, the defendant in Tucker did not specifically 
rely on the Fifth Amendment. But the holding of the 
Court that Section 860 was to be read in the spirit of 
the Fifth Amendment; that this affidavit “made of his 
own motion . . . states such facts [as he] may choose to 
state” and that it can be characterized as a paper volun- 
tarily given would appear to preclude any objection based 
on the provisions of the Fifth Amendment. See e.g, 
United States v. White, 322 U.S. 694, 698-699 (1944); 
Holt v. United States, 218 U.S. 245, 252 (1910). There- 
fore, the holding in Tucker is dispositive of the issue 
which appellant now seeks to raise.‘ 


II 


The District Court Acted Properly In Denying Appel- 
lant’s Motion To Strike The Mother’s Testimony Con- 
cerning The Contents Of The Telephone Call From 
The Complaining Witness. 


During the course of her direct examination, the com- 
plaining witness’s mother, Mrs. Maggie Lee Smith, testi- 
fied that at about 5:00 A.M. on May 17, 1961 she received 
a telephone call from the complaining witness. (J.A. 38, 
45) Without objection from appellant, the witness testi- 
fied to the contents of this telephone conversation. (J.A. 


*In Jackson v. United States, 48 App. D.C. 269 (1919) affidavits 
filed in connection with a motion for severance were used to im- 
peach a defendant’s testimony at the subsequent trial. 

In any case, appellant raised no Fifth Amendment objections at 
the time he filed the affidavit. The objection which he now raises 
to their use comes too late. Cf. Edmonds v. United States, 106 
U.S. App. D.C. 373, 273 F.2d 108 (1959), cert. denied, 362 U.S. 
977 (1960); Powers v. United States, 223 U.S. 303 (1912). 


40) At the conclusion of the Government’s case-in-chief a 
motion to strike this testimony was made and denied. Ap- 
pellant now asserts that the admission of the details of 
this conversation was error. This assertion is without 
merit, for this testimony was admissible either as a spon- 
taneous declaration or as proof to show a prior consistent 
statement by the complaining witness. 

However, appellant is confronted with a problem in 
limine. It is a uniform rule, recognized in all jurisdic- 
tions, that unobjected to hearsay testimony need not be 
disregarded and may be given probative effect by the 
trier of fact. Diaz v. United States, 223 U.S. 442, 450 
(1912). See, e.g., Gibson v. Elgin, Joliet & Eastern R. 
Co., 246 F.2d 834 (7th Cir. 1957), cert. denied, 355 U.S. 
897 (1957); Byars v. United States, 238 F.2d 82 (6th 
Cir. 1956) ; United States v. Rosenberg, 195 F.2d 583 (2d 
Cir. 1952), cert. denied, 344 U.S. 888 (1952).° As was 
stated by the Supreme Court in Diaz v. United States 
concerning the use of unobjected hearsay testimony: 


“.. [I]t suffices to observe that when evidence of that 
character is admitted without objection it is to be 
considered and given its natural probative effect as 
if it were in law admissible . . .” (223 U.S. 450) 


Appellant’s motion to strike at the conclusion of the 
Government’s case-in-chief was not timely, need not have 
been granted by the trial judge and will not operate to 
defeat this well settled rule. 1 WIGMORE, EVIDENCE 
$18 (3rd Ed. 1940) ; McCormick on Evidence § 52, p. 115 
(1954) ; Ladd, Objections, Motions and Foundation Testi- 
mony, 43 Cornell L.Q. 548, 556 (1958); cf. Lambert v. 


>See also the discussion in Crawford v. United States, 91 U.S. 
App. D.C. 234, 236, 198 F.2d 976, 978 (1952), and authorities 
collected in Annot. 79 A.L.R.2d 890 (1961). The only instances 
where the courts declined to follow this rule was where the con- 
viction was based almost completely on hearsay evidence, Dunn 
v. United States, 299 F.2d 548 (Gth Cir. 1962), and where the 
hearsay evidence was demonstrated to be peculiarly unreliable. 
Pinkard v. United States, 99 U.S. App. D.C. 394, 240 F.2d 632 
(1957). The circumstances of this case do not justify bringing it 
within the very limited exceptions to the well established rule. 


16 


United States, 26 F.2d 773, 774 (9th Cir. 1928) ; Metro- 
politan R. Co. v. Loud, 20 App. D.C. 330, 333 (1902). As 
stated in McCormick on Evidence, p. 115: 


“_.. [Failure to object to an offer of evidence ai 
the time the offering is made, assigning the grounds, 
is a waiver of any ground of complaint against its 
admission. 

“The cardinal point is that counsel are not allowed 
to gamble upon the possibility of a favorable answer, 
but the objection must be made as soon as the ground 
became apparent. Usually this will be as soon the 
[sic] question is asked, assuming that the question 
shows that it calls for inadmissible evidence.” 

It is clear from this record that appellant’s basis for ob- 
jection was known at the time the question was asked. 
(J.A. 60) Appellant stated: 


“The reason we did not make the motion at the 
time was because I felt that the Government’s posi- 
tion in tying this testimony in close enough was 
defective but that they would put on other witnesses 
that would tie this in perhaps closer.” (J.A. 60) 

This is a specific admission that appellant was aware 
of what he considered to be its hearsay character at the 
time the question was asked, and he fails to set forth any 
special reason which made the postponement desirable or 
necessary. 1 WIGMORE, EVIDENCE § 18 p. 328 (3rd 
Ed. 1940). See also International Broth. of Boiler Makers 
vy. Rodriguez, —— Tex. App. —, 193 §.W.2d 835, 843 
(Ct. Civ. App. 1945). Hence, the objection to this testi- 
mony not being timely, the trier of fact was free to give 
it the probative value which it believed the evidence de- 
served, and appellant may not now claim that such 
consideration was error. 

Even had appellant interjected a timely objection to the 
admissibility of the contents of the conversation, such 
objection would have been overruled. 


(a) Spontaneous Declaration 


A well recognized exception to the rule precluding the 
admission of hearsay testimony is that concerning spon- 


ns FERS 
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taneous declarations." Wheeler v. United States, 93 U.S. 
App. D.C. 159, 211 F.2d 19 (1954) cert. denied, 347 U.S. 
1019 (1954); Beausoliel v. United States, 71 App. D.C. 
111, 107 F.2d 292 (1939): Snowden v. United States, 2 
App. D.C. 89 (1893); 6 WIGMORE, EVIDENCE § 1747 
(8rd Ed. 1940). This Court in Wheeler v. United States, 
supra, stated: 


“.. This exception rests upon the sound premise that 
“(s)ince (the) utterance is made under the im- 
mediate and uncontrolled domination of the senses, 
and during the brief period when considerations of 
self-interest could not have been brought fully to bear 
by reasoned reflection, the utterance may be taken as 
particularly trustworthy...” (93 U.S. App. D.C. 159, 
164-165, 211 F.2d 19, 24) 


And this exception was held to be particularly applicable 
to cases of rape. Snowden v. United States, supra.’ See 
also Harris v. United States. 50 App. D.C. 189, 269 F.ed. 
481 (1920). 


It is not necessary that the declaration be “strictly con- 
temporaneous” so long as the circumstances demonstrate 
that “there has not been time for the exciting influence to 
lose its sway and to be dissipated.” 6 WIGMORE, EVI- 
DENCE § 1750, p. 185 (3rd Ed. 1940) ; Lampe v. United 
States, 97 U.S. App. D.C. 160, 229 F.2d 43 (1956) ; cert. 
denied, 359 U.S. 929 (1956); Guthrie v. United States, 


‘In this case many of the normal hearsay problems are elimi- 
nated as both the declarant and the witness were available for 
cross-examination and the story of the witness merely reiterated 
the complaining witness’s testimony. Cf. Wheeler v. United States, 
supra. 


7 An obvious difficulty concerning the use of spontaneous declara- 
tions in rape cases, however, is that the spontaneous declaration 
is generally being used to prove the startling event—the sine qua 
non of this exception. This difficulty was recognized in Brown 
v. United States, 80 U.S. App. D.C. 270, 152 F.2d 138 (1945), 
where the Court held that the difficulty is overcome if there is 
other independent evidence of the act, and stated that direct 
evidence by the complaining witness at trial was such independent 
evidence. In this case there was an abundance of testimony inde- 
pendent of the spontaneous declarations. See infra, pp. 21-22. 


1s 


92 U.S. App. D.C. 361, 365, 207 F.2d 19, 23 (1953); 
Beausoliel v. United States, 71 App. D.C. 111, 107 F.2d 
292 (1939). 

Appellant, while not denying the thrust of these au- 
thorities, contends that the declaration was not spon- 
taneous because the complaining witness dialed a tele- 
phone before making her statement. But spontaneity may 
not be negated by that one circumstance alone, and, when 
the complaining witness’s utterances and the circum- 
stances surrounding these utterances are examined, it is 
clear that her statements were classic examples of spon- 
taneous declarations. The telephone call was made im- 
mediately after the rapist had fled; the call was made to 
the person most likely to be called—the complaining wit- 
ness’s Mother; the number dialed was one familiar to 
the complainant (J.A. 38), and undoubtedly required 
little, or no, conscious thought; the condition of her voice 
was nervous, out of breath, very tired; the message de- 
livered was a call for help, and, at a time subsequent to 
this call. she was still in an hysterical condition. (J.A. 
47) These are all circumstances which indicate that the 
telephone message was a spontaneous reaction to a start- 
ling event uttered at a time when the declarant had not 
had an opportunity for reflection and reason. Appellant’s 
attempt to solemnize the mere dialing of a well known 
number on the telephone into a conscious act which re- 
quired a break in the spontaneous reaction to the rape 
is unrealistic. As this Court stated in an analogous con- 
text: Guthrie v. United States, 92 U.S. App. D.C. 361. 
207 F.2d 19 (1953): 


“Nor does the fact that Ruth Leong succeeded in 
walking to the bathroom about 9:00 o’clock indicate 
she had emerged from her shocked condition to the 
extent of being able to reflect and formulate a false 
self-serving declaration. That journey may well have 
been the mechanical, subconscious act of one who was 
still dazed by pain and shock.” (92 U.S. App. D.C. 
365, 207 F.2d 23) 


Similarly, the mechanical dialing by Mrs. Taylor’s of her 
telephone to summon help from her Mother does not in- 
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dicate that she had emerged from the shock of the 
recently completed rape. 

None of the cases upon which appellant relies supports 
the proposition which he is asking this Court to adopt.” 
And one of the cases which holds contrary to the position 
now asserted by appellant contains language which is par- 
ticularly pertinent to this case. In Webb v. State, 160 
Tex. Cr. 144, 268 S.W.2d 136 (Ct. of Crim. App. 1954) 
the court stated: 


“It would appear that in this case the appellant 
had serious trouble with one of his passengers; his 
first reaction would naturally be to report to his 
superior and to do so with all haste because the 
trouble had occurred on his employer’s property and 
they, along with him, would be held accountable there- 
fore. He could not telephone from the street car, and 
so he went to the nearest place where he might do so. 
This, together with appellant’s state of excitment at 


“In Arnett, Inc. v. Kerezsy, 336 Mich. 169, 57 N.W.2d 483 


(1953), the allegedly startling event was the signing of a contract 
for the sale of real estate. In its opinion excluding the contents 
of the telephone conversation the court held: 

“We believe that the statements made by Mrs. Kerezsy in 2 
telephone conversation were not properly admissible under this 
exception to the general hearsay rule for 2 reasons. 

“First, because the record indicates no startling occurrence 
which should have produced nervous excitement and spon- 
taneous and unreflecting utterances. 

“Secondly, Mrs. Kerezsy’s decision to call her friends after 
the contract was signed robbed her utterances of the spon- 
taniety required to make such statements admissible in evi- 
dence. Such statements are deemed to have a probative value 
because they are made while the person is still dominated 
by nervous excitement and while reflective powers are yet in 
abeyance. (Cite omitted.) 

“The subsequent telephone conversation was not of such 
spontaneous and unreflecting character as to justify an ex- 
ception to the general rule.” (57 N.W.2d 486) 

It is obvious from this entire passage that the Michigan court 
did not purport to hold that telephone conversations can never 
constitute spontaneous declarations. It is equally clear that the 
considerations which led the court to reject these statements, 
would lead it to hold that the statements in the case at bar 
were spontaneous. 
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the time he made the report, supplies the necessary 
spontaneity to authorize the introduction of the state- 
ment...” (268 S.E.2d 139) 
In this case nothing could be more natural than for the 
complaining witness to call her Mother and describe to 
her what had happened. This is what she did, and the 
statements were admissible. 


(b) Prior Consistent Statement 


During the course of the cross-examination of the com- 
plaining witness, appellant attempted to impeach her 
credibility by use of an allegedly prior inconsistent state- 
ment which she had made at the preliminary hearing. 
(J.A. 17-21) According to appellant the complaining wit- 
ness’s prior statement could be interpreted as a refutation 
of her testimony on the stand that appellant had “inserted 
himself” at the time of the rape. (J.A. 18) Therefore, it 
was within the province of Government counsel to re- 
habilitate the complaining witness by a showing that on a 
previous occasion, prior to the alleged inconsistent state- 
ment, she had made a statement consistent with her trial 
testimony. United States v. Corry, 183 F.2d 155, 157 
(2d Cir. 1950): Harris v. United States, 50 App. D.C. 
139, 269 Fed. 481 (1920); United States v. Neverson, 12 
D.C. 152 (D.C. Sup. Ct. 1880) ; 4 WIGMORE EVIDENCE 
$1126 (8rd Ed. 1940). This rule is particularly ap- 
plicable in prosecutions for rape, where the fact of com- 
plaint is an important item of proof. Cf., State v. Sac- 
cone, 7 N.J. Super. 263, 72 A.2d 923 (Sup.Ct.App.Div. 
1950) ;4 WIGMORE EVIDENCE § 1138 (3rd Ed. 1940) ; 
McCormick on Evidence § 49, pp. 109-110 (1954). 

Admittedly, there would be a significant difference in 
the evidentiary use which could be made of the details 
of the complaint depending upon the theory (spontaneous 
declaration, prior consistent statement) which was utilized 
to justify its admission. Under the first theory the details 
would be admitted for the truth or falsity of the facts 
asserted therein; under the latter theory they would be 
admissible for the limited purpose of rehabilitation and 
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not as proof of the asserted facts. Failure of appellant’s 
counsel to object to the admissibility of this evidence and 
a ruling by the court sustaining such an objection, made 
it unnecessary for Government counsel to urge upon the 
court either theory of admissibility.” 
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The District Court Acted Properly In Denying Appel- 
lant’s Motion For Judgment of Acquittal At The Con- 
clusion Of All The Evidence. 


Appellant moved for judgment of acquittal asserting 
that there was insufficient corroboration of the complain- 
ing witness’s testimony. This motion was properly denied, 
for there was ample corroboration of the complaining wit- 
ness’s story. Even without the testimony of the Mother 
zs to the contents of the telephone conversation, her testi- 
mony as to the fact that the complaint was made to her 
immediately after the rape would still be in the record. 
(J.A. 38-40) A complaint made shortly after the rape is 
a factor which universally is accepted as a corroborating 
circumstance. Ewing v. United States, 77 U.S.App.D.C. 
14, 185 F.2d 633 (1942), cert. denied, 318 U.S. 776 
(1943): Walker v. United States, 96 U.S.App.D.C. 148, 
223 F.2d 613 (1955); Roney v. United States, 43 App. 
D.C. 533 (1915). In addition, there were many other 
corroborating circumstances. First, a complaint was also 
made to the police; second, a scream was heard by the 
neighbor at the time of the rape; third, a puddle of fluid 
was found alongside the complaining witness’s bed, fourth, 
the first police officer who arrived on the scene described 
the complaining witness as hysterical and crying, and, 


°T* js dificult to see how appellant was prejudiced by this 
evidence which was allowed in under the broader first theory, 
inasmuch as it was repetitive of the complaining witness’s trial 
testimony. If the jury disbelieved her trial testimony, it would 
not have been affected by the contents of her telephone conversa- 
tion. If the jury believed her trial testimony, the telephone con- 
versation was merely cumulative. 


finally, the appellant’s own testimony corroborated one 
important element of the crime—the act of intercourse. 
Cf. Opper v. United States, 348 U.S. 84 (1954). In these 
circumstances there was sufficient corroboration to support 
this conviction, and appellant’s motion for judgment of 
acquittal was properly denied. 


IV 


The District Court’s Instructions To The Jury Were Ac- 
curate And In Accord With The Facts Of This Case 


The courts have uniformly held that it is not error for a 
trial court to refuse to adopt the precise wording of the 
requested instructions if the substance of the request is 
given. See e.g., Wheeler v. United States, 82 U.S. App. 
D.C. 363, 366, 165 F.2d 225, 228 (1947), cert. denied, 333 
U.S. 829 (1948); Sugarman v. United States, 249 U.S. 
182 (1919); Bishop v. United States, 71 App. D.C. 182, 
107 F.2d 297 (1939). As the Supreme Court in Sugarman 
stated: 


“The judge was not obliged to adopt the exact lan- 
guage of the instructions requested (citations omit- 
ted), nor was he obliged to repeat the instructions 
already given in substance.” (249 U.S. 185). 


Or, as was said by this Court in Wheeler, 


“Without entering into a detailed discussion of the 
several instructions which Wheeler offered and which 
were refused, it is sufficient to say that the substance 
of all of them was amply covered by the trial justice 
in his charge to the jury. A defendant cannot insist 
that the jury be instructed in the exact language 
chosen by him.” (82 U.S. App. D.C. 366, 165 F.2d 
228) 


Similarly, a court may refuse to give requested instruc- 
tions which contain inaccurate statements of law,’ George 
v. United States, 75 U.S. App. D.C. 197, 201, 125 F.2d 


20 Appellant now concedes that the requested instructions con- 
taining the statement that the complaining witness must resist 
to the ‘utmost’ were inaccurate. (App. Br. 21) 


559, 563 (1942), or requested instructions which are not 
related to the evidence in the specific case. Abrams v. 
United States, 99 U.S. App. D.C. 46, 237 F.2d 42 (1956), 
cert. denied, 352 U.S. 1018 (1957); Collazo v. United 
States, 90 U.S. App. D.C. 241, 246, 196 F.2d 573, 578 
(1952), cert. denied, 343 U.S. 968 (1952). 

The language of the court’s charge on the issue of con- 
sent was in accord with the law in this circuit. Ewing v. 
United States, 77 U.S. App. D.C. 14, 16, 185 F.2d 633, 
635 (1942), cert. denied, 318 U.S. 776 (1943), and was 
consistent with the facts in this case. The court charged 
the jury as follows: 

“Second, that such penetration was had forcibly 
and against the will of the female prosecutrix. 

“This means that there must be on the part of the 
female an absence of consent to the act unless the 
consent is induced by putting the woman, the female 
in fear of grave bodily harm or death or by the exer- 
cise of actual force against her person. 

“Tt is not necessary that the victim resist to the 


ultimate of her physical powers to sustain a convic- 
tion for this crime. Consent by the female to the act 
is not shown when the evidence discloses that her 
resistance has been overcome by threats which put 
her in fear of death or grave bodily harm or by 
these combined with some degree of physical force.” 
(J.A. 166) 


These instructions accurately reflect that it is lack of 
consent which is crucial, not the degree of resistance. 
Resistance is merely one of a number of evidentiary 
factors which bear on the question of consent. 

The instructions requested by appellant (J.A. 187-189) 
would have added nothing to the charge in the context 
of this case. The complaining witness testified that she 
resisted until rendered unconscious by appellant’s blows. 
(J.A. 11) Appellant testified that the complaining witness 
not only consented to the act of intercourse, but that she 
actually initiated and encouraged the act. There was no 
evidence from which the jury could have found that the 
complaining witness offered only token resistance; that 
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she consented after initially resisting, or that, although 
resisting, she did not resist sufficiently. In these circum- 
stances any instruction as to the degree of resistance 
necessary to negate consent would merely have been con- 
fusing, for if the jury believed the complaining witness, 
lack of consent was shown. On the other hand, if they 
believed appellant, they would find that there had been 
no resistance and the sexual act was with the complaining 
witness’s full consent. 

The District Court fully complied with the requirements 
of Rule 30, Fed. R. Crim. P. Prior to closing argument of 
counsel, the court specifically stated that it was rejecting 
appellant’s written request for instructions. The court 
then went on to say that it would “instruct the jury fully 
on the elements of rape, on consent, on resistance, on all 
the matters that are covered by the first seven instructions 
to the jury.” (J.A. 153) Appellant now contends that in 
reliance on this statement he made a number of references 
to the questions of resistance in his closing argument and 
that he was prejudiced because the court did not instruct 
the jury on the question of resistance. As we have already 
urged, we believe that the court, consistent with the evi- 
dence presented in this case, did charge the jury consist- 
ent with its statement outlined above. The court instructed 
the jury that the act of intercourse had to be forcible and 
without the consent of the complaining witness. The 
charge placed the issue of resistance properly before the 
jury. 

Even if we assume that the District Court failed to 
charge exactly as outlined in its statement to counsel, we 
submit that this error, if it be error, was harmless and 
not a basis for the reversal of appellant’s conviction under 
count two of the indictment. Rule 52(a), Fed. R. Crim. 
P. As noted earlier, the evidence in this case did not 
present the jury with a question as to the adequacy of the 
complaining witness’s resistance. All of the evidence of 
resistance which appellant’s counsel argued was lacking 
in this case (J.A. 157-158), was not intended to show 
that the complaining witness had offered only token 
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resistance; rather, it was intended to show that appellant’s 
version of the sexual act was more believable than was the 
complaining witness’s version. The charge which appel- 
lant asserts the trial judge should have given was irrele- 
vant to the facts, and appellant was not prejudiced by the 
court’s failure to so charge. 


Vv 
The Conduct Of Government’s Counsel Was Proper 


Appellant levels a very serious charge at Government’s 
trial counsel—suppression of evidence favorable to ap- 
pellant’s case. (App. Br. 30) Appellee catagorically denies 
this charge and asserts that this denial is amply supported 
by the record. 

In its list of witnesses to be called at time of trial the 
Government included Dr. Larocca, the doctor who ex- 
amined the complaining witness shortly after the attack. 
(J.A. 154, 182) However, at time of trial, Dr. Larocca 
was no longer associated with D.C. General Hospital or 
in the District of Columbia and was unavailable to 
testify. (J.A. 155) In an attempt to introduce the medical 
report into evidence the Government then called an em- 
ployee of D.C. General Hospital. (J.A. 46) Appellant ob- 
jected to the calling of this witness on the ground that 
she was not on the pre-trial list of witnesses, and the 
Government, having no witness available through whom 
this report could be introduced, never had the report 
marked as an exhibit. (J.A. 46, 155, 160, 181) In view 
of this attempt by the Government to introduce the medi- 
cal report into evidence, we do not understand how ap- 
pellant can now argue that the Government sought to 
suppress this report. Certainly this record reflects no 
attempt on the part of the Government to suppress the 
facts of the existence of this report, nor its contents. It 
was kept out of evidence only because of the very technical 
objection of appellant, and not through any affirmative 
effort to suppress on the part of appellee. 
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Further, appellant’s trial counsel was well aware of 
the existence of this medical report long before the trial. 
According to an affidavit of an associate of appellant’s 
counsel filed on January 24, 1962 in support of a motion 
for new trial, an attempt was made to secure this report 
on August 1, 1961.1" This attempt was unsuccessful. 
However, even a passing familiarity with Section 30§, 
Title 14, District of Columbia Code,” would have indicated 
to appellant that the report could have been obtained in 
this case. Also, appellant never made any attempt pur- 
suant to Rules 16 and 17(c), Fed.R.Crim.P., to see this 
report either prior to trial or during trial although aware 
of the existence of the report and its possible relevance 
to his defense. Even more significant was his failure to 
make any request of the Assistant United States Attorney 
in charge of this case—a request, which if made, would 
have been honored. From a colloquy between counsel 
(J.A. 181, 183) it does appear that on one occasion during 
a recess appellant’s counsel indicated that they might 
stipulate to the report if they could see it, but before any 
further conversation could ensue the Judge returned to 
the bench and the subject was never discussed again. The 
negligence of appellant in not obtaining the report, the 


1 Affidavit of Mark B. Sandground, filed January 24, 1962: 
* * * * 

“3. Your deponent called the Record Room of D. C. General 
Hospital about August 1, 1961, and learned that he could not 
see any records of the complaining witness without a medical 
release signed by Beulah Mae Taylor because the Hospital 
took the position that all records were privileged communica- 
tions between hospital patients and the physicians in charge.” 


2 Section 308, Title 14, D. C. Code provides in pertinent part: 


“In the courts of the District of Columbia no physician or 
surgeon shall be permitted, without the consent of the person 
afflicted . . . to disclose any information, confidential in its 
nature, which he shall have acquired in attending a patient 
_.. Provided, That this section shall not apply to evidence in 
criminal cases where the accused is charged with causing 
the death of, or inflicting injuries upon a human being, and 
the disclosure shall be required in the interests of public 
justice: ...” 


existence of which they were aware, may not now be laid 
at the door of the United States Attorney’s office. We are 
fully cognizant of our obligation to see that justice is 
done, and Government’s trial counsel in this case did not 
shirk or evade this obligation. See, Berger v. United 
States, 295 U.S. 78, 88 (1935). 

The cases upon which appellant relies are inapposite. 
In all of them the evidence which was not made available 
to defendant was solely within the knowledge of the prose- 
cution; the fact of its existence was not known to defense 
counsel, or no attempt was made by the Government to 
bring that evidence to the attention of the trier of fact. 
In those cases, the evidence, for all practical purposes was 
unavailable to the defendant. Suffice it to say that these 
are not the circumstances of this case. 

The closing argument made by Government’s counsel 
was well within the bounds of propriety. When it is read 
in context, it is clear that counsel was not attempting to 
create an unjustified inference in the minds of the jury. 
The only reference to the report in appellee’s initial 
closing statement was, 


“Well anyway, ladies and gentlemen, the witness 
was taken to the hospital, she was examined. Well, we 
brought records here from the hospital. They didn’t 
get into evidence.” (J.A. 157) 

This was in the course of a recitation in chronological 
order of the events of the night in question and of the 
evidence introduced to support the Government’s version 
of these events. (Tr. 341-345) It was an accurate and 
justified statement of fact. In appellant’s closing argu- 
ment counsel dwelt heavily on the failure of the appellee 
to produce any medical records to substantiate the com- 
plaining witness’s allegations. (J.A. 157-158) More par- 
ticularly, appellant stated: 


“So that where there is a struggle, of necessity, one 
would think that the Government would be quite 
anxious to show what evidence there was of it.” (J.A. 
157) 
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In rebuttal Government counsel indicated to the jury that 
the Government had been anxious to get the medical re- 
port into evidence. These statements were accurate rep- 
resentations of what had occurred during the trial of this 
case, and were justified in view of the assertions made by 
appellant during closing argument. 


VI 


The District Court Did Not Abuse Its Discretion When 
It Refused To Reopen The Record And Refused To 
Grant A New Trial 


(a) Denial of Motion to Reopen 


The power to allow or deny either party the right to 
reopen its case lies within the discretion of the District 
Court, and the exercise of this discretion will not be dis- 
turbed unless there has been a clear abuse of that discre- 
tion. Morgan v. United States, 111 U.S.App.D.C. 127, 294 
F.2d 911 (1961) cert. denied, 368 U.S. 978 (1962) ; Smith 
v. United States, 106 U.S.App.D.C. 318, 272 F.2d 547 
(1959) ; cf. Faust v. United States, 163 U.S. 452 (1896) ; 
Lapp v. Pennsylvania R. Co., 51 F.2d 477 (3d Cir. 1931) ; 
Price v. United States, 185 A.2d 854 (D.C.Mun.App. 
1957). The holding of the Supreme Court in United 
States v. Bayer, 331 U.S. 532, 5388 (1947) is particularly 
pertinent to this case. In Bayer, the Court held that it 
was not error for the District Court to refuse to reopen 
the case for the admission of admittedly relevant evidence 
four hours after the case had been submitted to the jury. 
In so holding the Court said: 


“The evidence, if put in after four hours of de- 
liberation by the jury, would likely be of distorted 
importance. It surely would have been prejudicial to 
the Government, for the District Attorney would 
then have had no chance to comment on it, summation 
having been closed. It also would have been prejudi- 
cial to the other defendant, Radovich, who, with no 
chance to cross-examine or to comment, would be con- 
fronted with a new item of evidence against him. 
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The court seems to have faced a dilemma, either to 
grant a mistrial and start the whole case over again 
or to deny the Bayers’ request. Certainly a defendant 
who seeks thus to destroy a trial must bring his 
demand within the rules of proof and do something to 
excuse its untimeliness. 

“Not only was the proffer of the evidence tech- 
nically deficient, but no excuse for the untimeliness 
of the offer appeared. It is true, no doubt, that coun- 
sel was surprised at the argument made by the Dis- 
trict Attorney which would have been less effective 
had this evidence been in. But Miss Solomon, an em- 
ployee of defendants and hence, an interested witness, 
was left to carry the burden of proving extortion 
without the corroboration of the testimony of her 
employer-defendants. This was the defendants’ right, 
but it should have been apparent that every bolster 
to her credibility would be important. It is well 
known that the telephone companies keep such records 
and they seem to have been easily obtained when 
asked for. We do not consider it reversible error to 
refuse to let this unsworn, unverified slip be put into 
evidence four hours after the case had been submitted 
to the jury.” (331 U.S. 538-539) 

This holding would appear to dispose of the issue now 
raised on this appeal. In the case at bar the Government 
would have been prejudiced by this untimely admission, 
for the report would have been placed into evidence with- 
out giving the Government the opportunity to negate its 
value. The record demonstrates that it was the intention 
of the Government to call an expert witness to testify 
that the failure of the medical report to show any evidence 
of trauma would not preclude rape where the complaining 
witness was the mother of four children and was un- 
conscious when the penetration occurred. (J.A. 182-183) 
Further, Government counsel would have argued in sum- 
mation that the report did not indicate that the doctor 
had examined the complaining witness’s entire body for 
other signs of violence; thus, the failure of the report 
to indicate any bruises or scratches would not have been 
conclusive on that issue. 
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Appellant gave no excuse for his untimeliness which 
would have justified the court in reopening the record in 
spite of the prejudice which appellee would have suffered. 
And, as we have argued earlier, no such excuse could 
have been forthcoming as the report was not available 
for jury consideration due to appellant’s objection and 
neglect. In these circumstances the District Court did not 
abuse its discretion. 


(b) Denial of Motion for New Trial 


The power of the District Court to grant a new trial 
pursuant to the provisions of Rule 33, Fed.R.Crim.?. 
based on newly discovered evidence is discretionary and 
the exercise of this discretion will not be disturbed absen* 
a clear showing of abuse. Battle v. United States, 92 US. 
App.D.C. 220, 206 F.2d 440 (1953) ; Thompson v. United 
States, 88 U.S.App.D.C. 235, 188 F.2d 652 (1951) ; Me- 
Donnel v. United States, 81 U.S.App.D.C. 128, 155 F.2d 
297 (1946): Hamilton v. United States, 78 U.S.App.D.C. 
316, 140 F.2d 679 (1944); Cf., United States v. Johnson, 
327 U.S. 106, 111 (1946). 

The denial of appellant’s motion for a new trial was a 
proper exercise of that discretion. The medical report 
was not newly discovered evidence within the meaning 
of that term. Appellant was aware of its existence long 
before the trial, cf. Bundy v. United States, 90 U.S.App. 
D.C. 12, 193 F.2d 694 (1951), cert. denied, 343 U.S. 908 
(1952); and there was no showing that appellant had 
exercised due diligence in seeking to obtain the report, 
Thompson v. United States, supra. In Amos v. United 
States, 95 U.S.App.D.C. 31, 218 F.2d 44 (1954), a case 
relied upon by appellant, the Court said, “It was no fault 
of the defendant or his counsel that Bordeaux was not 
available at the trial.” No such argument can be asserted 
by appellant, and the District Court’s action in denying 
the motion for a new trial was consistent with the stand- 
ards enunciated in the cases cited above. 


31 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


DaviD C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
JOEL D. BLACKWELL, 
PAUL A. RENNE, 
Assistant United States Attorneys. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
NO. 16,913 
BERNARD SMITH, 
Appellant 
v. 


UNITED STATES OF AMERICA, 


Appellee. 


REPLY BRIEF FOR APPELLANT 
In its reply brief, Appellant answers the follow- 
ing particular arguments raised by the United States in its 
brief, not dealt with previously by appellant. 
I. The Hirabeyashi-rule does not 
apply in this case. 
The United States argues from Hirabayashi v. U.S-., 


320 U.S. 81, 85 (1943) and similar cases cited in its brief 


at page 1, that, since only two questions of error relate 


to both the count of rape and the count of housebreaking, 
(the questions of the admission of the telephone conversa- 
tion; and the use of the affidavit) if the Court should find 
these questions without merit, the conviction of housebreak- 
ing should be sustained - the United States argues that the 


other errors relate only to the count of rape. 
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The cases cited by the United States fall generally 
into two types of situations, not related to the claim made 
here. 

In cases like Heinich v. U. S., 294 F. 2d 727 
(1961) or Kelly v. U. S., 111 U.S. app. D.C. 360, 297 F. 2d 
437 (1961) the error (failure to suppress a search and sei-~ 
zure; or the error alleged as to fact) applied only to some 
of the similar counts on which defendant was convicted. 


In cases like Hirabayaski (supra) or Fabianich v. 


U.S., 302 F. 2d 904 (1962), the two counts did not "depend" 


upon the other. For example, those cases did not arise 
where the two counts were, for example, robbery and assault 
with intent to commit robbery; or murder and assault with 
intent to kill. 

The two counts in this case are housebreaking 
and rape. In order to prove housebreaking, the United 
States must prove (Title 22, Section 1801, D. C. Code (1961) 
breaking and entering with ". . .intent. . .to commit any 
criminal offense. . ."". Since no other criminal offense is 
claimed except rape, the United States cannot argue that an 
issue which involves the question of rape only can be ignored 
with respect to the housebreaking count. 

As airesult, the argument which the United States 
makes (viz that the appeal must stand or fall on only two 


issues) is without merit. 
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The use o£ appellant's affidavit 
for purpose of impeachment was 


improper. 


While Tucker v. United States, 151 U.S. 164 (1894), 
relied upon by appellee to justify the use of the Rule 17 (b) 
affidavit at the trial, appears factually identical (substi- 
tuting Section 878 of tne Revised Statutes for Rule: 17 (b)), 
it can only be reconciled witn the rational2 of Boyd v- 
United States, 116 U.S. 616 (1886) because tne defendant - 
appellant had relie@ upon a specific statuce, rather than on 


the Fifth Amendment as in the Boyd case and in tne instant 


bs the statement of the case contained in the 


opinion in the Tucker case indicates, the Firth amendment 
was not uryed to the Trial Court as a ground for @eniel for 
the use of the affidavit. ven thougn the Boyd case was 
urged to the Supreme Court in brief and referred to in the 
Supreme Court opinion, the decision is predicated oon a 
detailed analysis of the definition of a pleading under the 
revised statute. Had the Fifth Amendment been urged in the 
Trial Court, the Boyd case would nave to have been overruled 
by Tuckezx, but it is clear from recent decisions of the 


Supreme Court that the Boyd case is still good law. 
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Tne holdiny in Boyd was restated last year by the 
Supreme Couxt of tne Unite@a wtates in Communist Party v- 
$.B.C. Board, 367 U.s- 1 at 10S$-11L (1961), although the case 
was helé not applicable to that set of facts. Tne vitality 
of the Boyd decision today is amply illustrated by the fact 
that in the last publisned volume of the Lawyers Zdition of 
Supreme Court Reports, 6 w%. EA 2d., it is cited no less than 
twelve times in various cases therein reported. 

Botn Boyd and Tucker are cases decided during the 
last century, but it is safe to say that today, with the great 
growth of constitutional rigiits since 1960, tnat Boyd is far 
and away tne more pursuasive precedent. The supreme Court 


would not feel itself pound by Tucker wherein the defendant 


; * nae F ’ PR NS 9 ale . 1 
never raised the constitutional point in tne Trial Court. yy 


In the Boyd case, and most important, in this case, 
the constitutional question, yveliance on tue Fifth Amendment, 
was clearly raised at the tvial (J.-A. 101-108). For this 


reason also, it is submitted, this Court should follow the 


ent 


1/ The cases of United States v. White, 322 U.S. 694 (1944) 

and Holt v. United States, 218 U.S. 245 (1919), cited by 

appellee on Page 14 of its brief do not seem even remotely 
aneloyous to the instant case. The case of Jackson v. United 
States, 48 App.’ D.C. 269 (1918S), cited in foot note 4 on the 

same page, is not controlling because it does not appear that 

any objection was made on the grounds of the Fifth Amendment or 
any other constitutional provision. The Edmonds and Powers 

cases also cited in that foot note relate to testimony at a prior 
trial or hearing, and are obviously not in point. 


— 
Boyd rather than the Tucker precedent. 

As in the Boyd case, appellant was jut in the po- 
sition wucre he either had to suffer a procedural disadvan- 
tage in the trial of his case, ox surrender iis constitu- 
tional rigiits. It is submitted, Rule 17 (5), by facing an in- 


digent defendant with such a cioice, deprives him of nis 


constitutional rights. On the authority of tuc Boyd decisioa, 


. 


not only should the judgment below be reversed, but ‘this 
Court should declare Rule 17 (b) unconstitutional. 
The District Court should have either 
Reopene@ the case to permit the los- 
pital record to be admitted, or grant— 
ed the motion for a new txial. 

Appellee's apoloja for the actions of the prose- 
cutor are not convincing. It glosses over the fact: that no 
objection was made to the admission in evidence of the re- 
port, as it was never offered, tiat couascl offered to 
examine the report end pexhaps stipulate it, (counsel would 
have been derilict in iis duty to stipulate @ report waich 
might uave provided proof of corroboration, sigut unseen), 
that appellant or nis counsel did not know the report con- 
tained evidence favorable to the appellant until after the 


jury retired, and only then second hand, that the hospital 
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haa refused to reveal the report prior to trial, whether 
rightly or not, and that since he was listed as a witness 
to be called by the Government, appellant assumed the 
examining physician himself would be present at trial. 

Most important, appellee would have this Court ig- 
nore that the prosecutor so impressed the jury with the im- 
portance of the report that the jury requested it from the 
Court. 

The irony of it all was that the prosecutor stated 
to the jury the rule of conduct he should have followed, to 
see that the innocent are protected as well as the guilty 


punished, yet prior to trial by suggestion to witnesses that 


they did not have to speak to investigators for the accused, 


during the trial by inference and innuendo in his argument 
to the jury that the medical report if admitted, would have 
helped prove guilt, and after the jury retired, by objecting 
to an important piece of evidence favorable to the accused, 
in his possession, being shown to the jury, the prosecutor 
@id just the opposite. 

The Court could have easily cured this by reopening 
the case, and, if necessary, letting the Government show that 
the report was not as favorable to the accused as it appeared 
on its face. Having failed so to do, it was an abuse of dis- 


eretion not to grant the timely motion for a new trial. 


IV. Conclusion 
For the reasons stated in the Brief for Appellant, 
previously filed, and for the additional reasons herein 


stated, the judgment below should be reversed. 


Respectfully submitted, 
Jo V. Morgan, Jr. 


Gilbert Hahn, Jr. 
Counsel for mopettians 
O£ Counsel 
Mark B. Sandground 
Whiteford, Hart, Carmody & Wilson 
CERTIFICATE OF SERVICE 
I certify that on this day of August, 1962, 


I delivered a copy of the foregoing to the office of David C. 


Acheson, Esquire, United States Attorney, counsel for appellee. 


Jo V. Morgan, Jr. 
Counsel for Appellant 
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JOINT APPENDIX 
[ Filed June 12, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 1961 
THE UNITED STATES OF AMERICA ) Criminal No. 455-61 
v. Grand Jury No: 579-61 


BERNARD SMITH, ) Violation: 22 D.CiC. 1801 
Defendant ) (Housebreaking) 
22 D.C.C. 2801 


(Rape) 

The Grand Jury charges: 

On or about May 17, 1961, within the District of Columbia, Bernard 
Smith entered the dwelling of Beulah Mae Taylor with intent to commit 
an assault. 

SECOND COUNT: 

On or about May 17, 1961, within the District of Columbia, Bernard 
Smith had carnal knowledge of a female named Beulah Mae Taylor, 
forcibly and against her will. , 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Benjamin C. Pope 
Deputy Foreman 


[ Filed June 16, 1961] 


PLEA OF DEFENDANT 
On this 16th day of June, 1961, the defendant Bernard Smith, 
appearing in proper person and by his attorneys Gilbert Hahn, Jr., and 


Jo V. Morgan, Jr., being arraigned in open Court upon the indictment, 
the same being read to him, pleads not guilty thereto 

The defendant is granted 10 days to file motions. 

The defendant is remanded to the District Jail. 


By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court #3 


HARRY M. HULL, Clerk 


By: /s/ H.G. Dodd 
Deputy Clerk 


Present: 
United States Attorney 


By: Harold Titus 
Assistant United States Attorney 


George Davis 
Official Reporter 


[ Filed June 26, 1961] 
MOTION FOR ISSUANCE OF SUBPOENA 
Comes now the defendant in the above-entitled cause, BERNARD 

SMITH, and moves the Court to order the issuance of subpoenas on 
behalf of the defendant for the following named witnesses: 

ANNABELLE WALKER 

WESLEY WALKER 

JAMES WALKER 
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LOTTIE JONES 
TOMMY (Last name unknown) 
/s/ Gilbert Hahn, Jr. | 
Attorney for Defendant 
Above Motion Granted: 


/s/ Leonard B. Walsh 
JUDGE 


Dated: 7/7/61 
Service of copy of above Motion and Affidavit in Support acknowledged 
this 26th day of June, 1961. 


UNITED STATES ATTORNEY 


By: /s/ Mildred N. Wall 
Secretary | 
June 26, 1961 11:25 a.m. 


[ Filed October 11, 1961] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 

I, Bernard Smith, being first duly sworn according to hae depose 
and say that I am the defendant in the above-entitled cause, and in support 
of the annexed motion, in compliance with the requirements of Rule 17(b) 
of the Federal Rules of Criminal Procedure, state as follows: 

1. That the names and addresses of the witnesses is to in 
the annexed motion are: | 

Galice Foster, Lulu Foster, Tommy Lee Mobbley (or Moble), 
all of 1309 Fairmont St., N.W., Wash., D.C., Alton Burke, John 

Neuman, Tommy Gilmore, all of Gulf Oil Station, 18th & Columbia 

Rd., N.W., Wash., D.C., Tommy Perkins, Riggs National Bank, 

18th & Columbia Rd., N.W., Wash., D.C., and Lottie Jones, 

Apt. 12, 815 A St., S.E., Wash., D.C. | 
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2. That the testimony which he (or they) is expected to give, if 
subpoenaed, is: 
They will corroborate the defendant's testimony as to what 
he was doing the day in question, and his previous relationship 
with the complaining witness. 


3. That the evidence of the witness or witnesses is material to 
the defense because: 


There may be a conflict between his testimony and that of 
the government witnesses, which the jury must resolve and this 
testimony will tend to support his testimony. 


4. That I cannot safely go to trial without the said witness or 
witnesses. 


5. That I do not have sufficient means and am actually unable to 
pay the fees of the witness or witnesses. 


/s/ Bernard Smith 
Subscribed and sworn to before me this 11th day of October, 1961. 


HARRY M. HULL, Clerk 


By: /s/H.G. Dodd 
Deputy Clerk 


[ Filed October 11, 1961] 


MOTION FOR ISSUANCE OF SUBPOENA 


Comes now the defendant in the above-entitled cause, U.S. v. 


Bernard Smith, and moves the Court to order the issuance of subpoenas 
on behalf of the defendant for the following named witnesses: 


Galice Foster, Lulu Foster, Tommy Lee Mobbley (or Moble), 
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Alton Burke, John Neuman, Tommy Gilmore, Tommy Perkins, 


Lottie Jones. 


/s/ Jo V. Morgan, Jr., 
Attorney for Defendant 


Above Motion Granted. 


/s/ Leonard B. Walsh 
JUDGE 


Dated: October 11, 1961 

Service of copy of above Motion and Affidavit in Support acknowledged 
this 11th day of October, 1961. 
UNITED STATES ATTORNEY 


By /s/ Mildred N. Wall | 
For: The U.S. ene Wash., 1,D.C. 


[ Filed December 13, 1961] 
[CLERK's TRIAL CERTIFICATE - FIRST DAY] 
On this 13th day of December, 1961, came the attorney of the 


United States; the defendant in proper person and by his attorneys 
Jo V. Morgan and Gilbert Hahn, Jr., Esquire; whereupon the jurors of 
the regular Petit Jury panel, being called, are sworn upon their voir 
dire; and thereupon comes a jury of good and lawful persons of the 
District of Columbia, to-wit: 
1. James F. Gordon 7. Bryan J. Thompson 
Eli H. Levine 8. Walter J. Wood 
Joseph B. Ross 9. Roy F. Wood 
. John T. Carr William A. Davis. 
Mrs. Edna M. Zeh . Alexis P. Bukovsky 
John W. Henson Ollie A. Turman ! 
who are sworn to well and truly try the issue joined herein; whereupon 
the Court directs the calling of two additional persons to serve as 
alternate jurors and Alvin V. Wilburn and Edward Ramos, being called, 
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are sworn to well and truly try the issue joined herein; thereupon after 
the hearing of testimony, the trial is respited until 10:00 A.M. the 14th 
day of December, 1961. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


CHARLES F. MC LAUGHLIN 
Presiding Judge 
Criminal Court # One 


Present: HARRY M. HULL, Clerk 
United States Attorney By: /s/ Jerry K. Emrich 


By: Joel Blackwell Beputyacterk 
Assistant United States Attorney 


Gerald Nevitt & G.R. Walker 
Official Reporter 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Wednesday, 
December 13, 1961 


The above-entitled matter came on for hearing before the 
HONORABLE CHARLES F. McLAUGHLIN, Judge, and a jury, commencing 


at approximately 10:15 o'clock a.m. 
APPEARANCES: 


On behalf of the Government: 


JOEL BLACKWELL 
Assistant United States Attorney 


On behalf of the Defendant: 
JO V. MORGAN, JR., ESQ., 
GILBERT HAHN, JR., ESQ., 
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THE COURT: The Clerk will call the case. 

THE DEPUTY CLERK: The case of United States vs. . Bernard 
Smith. Mr. Blackwell, Mr. Morgan, and Mr. Hahn. 

MR. BLACKWELL: Ready for the Government 

MR. MORGAN: Ready for the defendant. 

* * * * * 

THE COURT: Ladies and gentlemen of the jury, the jury has 

been selected. Before we proceed further the Court will make a brief 


statement to the jury. 
* * * * “ok 


THE COURT: Counsel for the Government may proceed. 


OPENING STATEMENT ON BEHALF 
OF THE GOVERNMENT 


* * * * ak 


MR. BLACKWELL: May it please the Court, ladies and gentlemen 
of the jury. I have identified this case to you as the case of the United 
States vs. Bernard Smith, who is charged in a two-count indictment with 
the crime of housebreaking and the crime of rape. : 

At this time, ladies and gentlemen, I now propose sa to you 
the indictment in its entirety. 

The Grand Jury charges on or about May 17, 1961, within the 
District of Columbia, Bernard Smith entered the dwelling of Beulah Mae 
Taylor with intent to commit an assault. 

The second count alleges that on or about May 17, +661, within the 
District of Columbia, Bernard Smith had carnal knowledge of a female 
named Beulah Mae Taylor, forcibly and against her will, , 

* * * * * 

MR. BLACKWELL: The Government wishes to call as its first 
witness Mrs. Beulah Mae Taylor. | 

Thereupon, 

BEULAH MAE TAYLOR 
called as a witness by the Government and, having been first duly sworn, , 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, Mrs. Taylor, please. A. Beulah Mae 
Taylor. 

Q. You are doing pretty good but I want you to keep your voice up 
so that His Honor, the ladies and gentlemen of the jury, the court 

reporter, in fact everyone in the courtroom can hear everything 
you say. 

Where do you live? A. 218 Anocostia Road, Southeast. 

Q. Directing your attention to May 17 of this year, were you 
living at that same'address, 218 Anacostia Road, Southeast? A. Yes. 

Q. Are you married? A. Yes. 

Q. Are you employed? A. No. 

Q. Is your husband employed? A. Yes. 

Q. Where is he? A. In the Navy. 

Q. Mrs. Taylor, do you know the defendant in this case, Bernard 
Smith? A. Yes. 

Q. How long have you known him? A. Oh, ever since my mother 
married and I was very small. 

Q. How old are you now? A. Twenty-two. 

Q. Do you have any children? A. Yes. 

Q. How many? A. Four. 

Q. Now, directing your attention -- strike that, please. 

You say you have known the defendant ever since your mother 
married him? A. Yes. 

Q. Are they still married? A. Yes. 

Q. Are they living together? A. No. 

Q. Do you know how long it's been since they lived together ? 
A. I think it is about six years. 

Q. Six years, did you say? A. Yes. 

Q. Now, directing your attention, Mrs. Taylor, were you home on 


the early morning of May 17 of this year? A. Yes. 
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Q. At 218 Anacostia Road, Southeast? A. Yes. . 

Q. What time did you come in that night? Did you go out during 
the evening, or what time did you come in? A. Icame in an about, 
it was a little after eleven. 

Q. What did you do after you came in? A. I had been out with 

some friends to my neighbor's and I came in and turned the 
television on and watched the late show. 3 

Q. How long did you notice television, eoorceenacety A. I guess 
about an hour and a half, until after the late show went off, 

Q. Did there come a time when you went to bed ? A. Yes. 

MR. BLACKWELL: May I have the Court's indulgence for a 
moment, if Your Honor please ? 

THE COURT: You may. 

(There was a pause while Mr. Blackwell Conn oe with a lady 
who had entered the courtroom.) 

MR. BLACKWELL: Iam sorry, Your Honor. This is a witness 
from the D.C. General Hospital. That was my purpose in talking to her. 

THE COURT: Very well. 

BY MR. BLACKWELL: 

Q. What time did you say you retired on May 17, approximately ? 
A. It was about an hour and a half after the late show went off. 

Q. An hour and a half after the late show went off 2 A. The late 
show stayed on, I guess, about an hour and a half. | 

Q. Do you know what time the late show came oe A. Eleven- 
thirty. 

Q. It was on for approximately an hour and a half ? A. Something 
like that. ! 

Q. After that you went to bed? A. Yes. 

Q. Now, after you had gone to bed early in the morning of May 17, 


did anything of an unusual nature occur in your home ? A. Yes. 
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Q. Will you tell His Honor and the ladies and gentlemen of the 
jury, in your own words, just what happened in your home on the early 
morning of May 17 of an unusual nature. A. Well, after I had retired 
and gone to bed, I guess it was about something to five, I heard some- 
body moving around in the hall. And I called out and asked who was it. 
Didn't nobody answer and I called again and still nobody answered, and 
I thought it might have been one of my kids up going to the rest room. 
I got nervous and scared, you know, after they didn't answer. 

So, I got up and turned the light on. It was my stepfather standing 
in the hallway. 

Q. Which floor do you live on? A. I have a two-floor unit. 

Q. You have a two-floor unit. On which floor is your bedroom, 


or where you were sleeping on this particular morning? A. On the 


second floor. 

Q. Your last statement was that you saw your stepfather in the 
hall. A. Yes. 

Q. And when you refer to your stepfather, to whom are you 
referring? A. To Daddy. 

Q. What do you call him? A. Daddy. 

Q. What is his name? A. Bernard Smith. 

Q. Do you see him in the courtroom this morning? A. Yes. 

Q. Will you point him out, please? A. There. (Pointing) 

Q. There are four men over there. How is he dressed at the 
particular time? What kind of shirt does he have on? A. I think he 
had on -- 

Q. (Interposing) At this time. What color shirt does he have 
on today? A. (Pause) 

Q. Will you come down and point out which one of these men is 
the man you refer to as Bernard Smith, please? 

(The witness left the witness stand and went to the defense counsel 
table and pointed to the defendant.) 

THE WITNESS: This one. 
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MR. BLACKWELL: May the record reflect the witness pointed 
to the defendant as the one to whom she is referring and has identified 
the defendant ? | 

THE COURT: It may. Proceed. 

(The witness returned to the witness stand and the following 
proceedings were had:) 

BY MR. BLACKWELL: 

Q. Tell us what happened after you had seen your Seyi. 
the defendant, in the hall on this particular morning. A. Well, I called 
out and I said, "Daddy," just like that, and when I called and said, 
"Daddy,"’ he jumped me and started choking me; I screamed. 

He knocked me across the bed. We tussled and I fell across the 
bed. He kept choking me and I kept calling, "Daddy, Daddy," because he 
was drunk and I didn't think he realized, you know, he was attacking me. 

And I kept calling, "Daddy, Daddy, Daddy," and he kept choking me. 

Evidently, I blanked out because when I came to I was on the bed 
and he was inserting himself in me. 

And he didn't say anything. I asked him why did he icnoke me, and 

that is when he, you know, started begging me not to tell, not to 
tell my mother, not to turn him in, that he would get in trouble. 

I noticed I had wet myself because the floor was all wet. He 
noticed it and he thought that I had, you know, he made me lose my baby. 
He thought it was blood and I told him it was just water. 

Q. By the way, you said something about losing your baby. Were 
you pregnant at that time? A. Yes. I was four months pregnant. 

Q. Tell us what happened after that. A. He just kept begging me 
not to tell anybody or turn him in, and that he was sorry and that he 
didn't know what he was doing and he just had to have it, and he was 


drunk. So I knew the people were up next door because I could hear 
them; and when I looked at my watch it was about five after five. 

I told him the people was up next door and that they would probably 
call the police. And I was nervous and scared and I thought he might 
choke me again and I told him I wouldn't tell, wouldn't turn him in, and 
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we went on downstairs and I asked him how did he get in and he said 
through the back window., 

And I noticed he didn't have his shoes on and I asked him where 
did he leave his shoes and he said downstairs. 

So, we went on downstairs and I noticed the front door was open 
and his shoes were sitting right in the front door, and the back window, 
it was up. 

He sit down in the chair to put his shoes on. And he just kept 


begging me not to tell and saying he was sorry, he didn't mean to do it, 


and he was drunk. 

I tried to keep calm to get him out of there. I told him that, you 
know, the lady on the corner house wanted me to do something and that 
she would be over and he said he would leave. I asked him where did he 
leave his car because it wasn't out front and he said he parked it down 
on B Street. 

Q. Did he leave? A. Yes. 

Q. After he left what did you do, if anything? A. I called my 
mother and told her what had happened and she told me -- 

Q. Just a moment, now. You called your mother and told her what 
happened? A. Yes. 

Q. Was that right after he left? A. Yes. 

Q. Asa result of your conversation with your mother, then what 
did you do, if anything? A. I called the police. 

Q. Did the police respond? A. Yes. 

Q. Did you inform the police what happened? A. Yes. 

Q. Did there come a time later, on the 17th, when you had occasion 
to see the defendant again? A. Yes. 

Q. Where was that? A. In the Sex -- Sex Squad. 

Q. In the Sex Squad. Was that over at Headquarters of the 
Metropolitan Police Department?. A. Yes. Uh, huh. 

Q. Did you have occasion at that time to repeat your allegations 
in his presence? A. Yes. 
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Q. And when you repeated those allegations, what did he say, 
if anything? A. Well, he just kept saying he didn't now whether or not 
he was there; maybe he was and maybe he wasn't; he wasn't sure. And 


he said he had been, you know, been out somewhere else; he couldn't 


say whether he was over there or not. 

Q. Were you taken to the hospital? A. Yes. 

Q. To which hospital were you taken? A. D.C. General. 

Q. Did you at any time consent to this defendant Bernard Smith 

to enter your home on the morning of May 17th by way of that 
window or any way? A. No. 

Q. Did you at any time consent to him having sexual relations with 
you on that morning? A. No, I did not. 

Q. Is the address 218 Anacostia Road, Southeast, here in the 
District of Columbia? A. Yes. 

MR. BLACKWELL: Thank you, very much, Mrs. Taylor, 

You may inquire. 

CROSS EXAMINATION 
BY MR. MORGAN: 

Q. Mrs. Taylor, try to keep your voice up so that we can all hear 
your answers. 

Was there a time when you lived in the same household with the 
defendant, Bernard Smith? A. Yes. 

Q. At that time your mother did not live with you; is that right ? 
A. No. 

Q. Where was that? A. 1309 Fairmont Street, Northwest. 
Q. When was that? From what year was that? A. I think it was 
in 1957. | 

Q. 1957. Was it for more than one year? Was that when it started 
or was that when it ended? A. About 19 -- the first of January of 1958, 
or July, that's when I moved and got myself an apartment. 

Q. So, from sometime in 1957 until January of '58 -- 

MR. BLACKWELL: Just a moment. She testified in June, I believe, 
of 1958 -- July. I would like to find out when this started. What month 
in 1957? 


14 


MR. MORGAN: If Your Honor please, I don't think that is a proper 
objection. 

MR. BLACKWELL: Your Honor, I submit he has to lay a time for 
this question. It is a proper objection. 

MR. MORGAN: I would suggest if he wants to re-examine the 


witness later he can bring that out. 


I will rephrase the question. 
THE COURT: Very well. 
BY MR. MORGAN: 
Q. When did you first start to live in the same house with the 
defendant? A. Iwas living there all the time. I think he came out of 


prison in either May or April. 
Q. He had been convicted of robbery and he came out and lived 
there; is that correct? A. Yes. 
Q. At that time your mother was no longer living with him; is that 
correct? A. She wasn't living with him but she was there at the 
time. 
@. Then there came a time she left and he stayed? A. Yes. 
Q. Is that right? A. Yes. 
Q. Who else lived at those premises? A. My grandmother, my 
great grandmother, my great grandfather. 
What was the name of your grandmother? A. Galatia Foster. 
Is that (spelling) G-a-l-i-t-i-a? A. (Spelling) G-a-l-a-t-i-a 


She was your grandmother? A. Yes. 

Your mother's mother? A. Yes. 

Then, your great grandmother lived there ? A. Yes. 
Her name was Lula Foster? A. Yes. 

Who else lived there? A. My great grandfather. 

What was his name? A. Harvey Foster. 

Was there a Tommy Mobley who lived there? A. Yes. 
What was his relationship, if any? A. He is my brother. 
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Q. Then, the defendant lived there, did he not? A. Yes. 

Q. Had you ever lived in the same house with the — before 
that? A. Yes. : 

Q. How long ago was that? A. Before he went in prison. That 
was on First Street, Northwest, I believe. 

Q. You were just a young girl at that time? A. Yes. 

Q. In fact, from the time you were small, except when he was 
away, until 1958, he had been a member of the same household with 
you; is that right? A. Yes. | 

Q. And you had become quite attached to him, had you not? 

A. Yes. 

Q. You looked upon him as a close relative, did you not? A. Yes. 

Q. Wasn't it true that from time to time he would give you money ? 
A. When I was small, as my father he would give me money. 

Q. He would give you money. And starting in 19 57, at Fairmont 
Street, until he left there, isn't it true that from time to time he would 
give you sums of money? A. He never gave me any money. I was 
married at the time. ; 

Q. But your husband was away most of the time? A. Yes. 

Q. Isn't it true, now, that he did give you money on, at least one 


occasion while you were living in the same house on Fairmont Street? 
A. No. 


Q. Then there came a time you left to get your own apartment; 
is that right? A. Yes. 

Q. Is that the place where you live now? A. No. 

Q. From the time you left him, or left the Fairmont Street location, 
to the date of May 17 of this year, did he on any occasion give you any 
money? A. Well, sometime he would give me like two or three dollars 
for the baby, you know, for milk. 2 

Q. Did he ever give you a sum as substantial as, say, $25? 

A. No. Never. 
Q. Onno occasion? A. No. Never. 
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Q. Was there an occasion several weeks before the occurrence, 
which you just testified to, where you called him on the phone and asked 


him to bring you a chicken sandwich? A. Yes. 

Q. Will you tell us about that? A. He had called me earlier and 
said, you know, he would be out and did I want to talk to his girl friend. 
He said he would be over to my house. I told him when he come by to 
stop by the Shrimp Boat and bring me a chicken sandwich and I would 
pay him when he got there. 

Q. What time of night was this? A. I guess it was ten or eleven, 
because I wasn't home. 

Q. Where were you? A. Next door. 

. Did he come over that night? A. Yes. 

. And did-he bring you the chicken sandwich? A. Yes. 
. How long did he stay? A. No more than ten minutes. 
. Was anybody else there? A. No. 

Q. Just you and he? A. Yes. I was over next door and I saw 
his car pull up and I went and got the chicken sandwich and went right 
back next door. 

Q. This whole thing took ten minutes? A. Yes. 

Q. Where was that; in Anacostia? A. Yes. 

Q. Where was he living then? A. I think he lived on A Street. 

I don't know the address. 

Q. Would it refresh your recollection -- 815 A Street, Southeast ? 
A. Yes. I think that's it. 

Q. You mean he came from 815 A Street, Southeast, all the way 
over, brought you a chicken sandwich, stayed less than ten minutes, 
and went back? A. He said he wasn't going back home. He was going 
over some friend's house. 

Q. You are sure he only spent ten minutes with you? A. Yes. 

Q. You remember when the defendant was arraigned -- or, I will 
withdraw that. 

You remember when the defendant had a preliminary hearing over 
in the Municipal Court? A. Yes. 
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Q. Before Judge Kelly; is that right? A. Yes. 

Q. Do you remember the lady Judge and you testifying ? A. Yes. 

Q. Now, I have here a copy of what purports to be a transcript of 
your testimony at that time and I want to read to you from that transcript 
and ask you whether you made these statements at that time. Would you 
listen carefully and I will read the entire set of questions “— ask you 
whether you made these statements. 

The attorney who happened to be appointed to represent Mr. Smith 
at that time, Mr. Marshall, is asking you the questions. 

"Question: Your physical condition is that you are pregnant; 
isn't it? "Answer: Yes. | 

"Question: And when did you become ror ? 

"Answer: In February. | 

"Question: You are not trying to say that your : stepfather 
caused that, are you? 

"Answer: No. 

"Question: When is the last time you had intercourse with 
him before this ? 

"Answer: I have never -- correction -- I have never had 
intercourse with my stepfather." 

Did you make those statements ? 

MR. BLACKWELL: Iobject. There is no foundation for that 
question, if Your Honor please. He has never asked this witness -- there 
is no foundation. | 

MR. MORGAN: If Your Honor please, I think it is the proper way 
to -- 


MR. BLACKWELL: It doesn't contradict anything, : 
THE COURT: Counsel approach the bench. : 
(AT THE BENCH:) 
THE COURT: What is your basis for saying there is no foundation 
to impeach the witness? 
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MR. BLACKWELL: She hasn't said anything for this to contradict. 
He hasn't asked her about having sexual relations with her stepfather. 

THE COURT: What is your position with respect to whether, in 
your direct examination, you introduced testimony that this defendant had 


sexual relations with this witness? The Court made notes. 

MR. BLACKWELL: I asked on direct examination if he had 
relations with her that morning. 

MR. MORGAN: Your Honor, the question is here. 

THE COURT: Just a moment. I am asking another question. In 

the direct examination of this witness, and my notes must be taken 
in longhand with such contractions as I can make -- the witness testified 
she heard a noise in the hall, she saw her stepfather, she turned on the 
lights, she saw her stepfather standing in the hall, identified him, called 
him Daddy, he jumped her, he was drunk, defendant kept begging her. 
(Pause.) 

MR. MORGAN: She said he inserted himself. 

THE COURT: She said he inserted himself. 

MR. BLACKWELL: The question here is -- 

THE COURT: I am asking about the record in this case. 

MR. BLACKWELL: That's correct. 

THE COURT: The witness stated he inserted himself. 

MR. MORGAN: That's right. 

MR. BLACKWELL: That's right. 

THE COURT: Coming down to this immediate question, this is 
testimony by the witness at the time of the preliminary hearing of the 
defendant on this offense. 

MR. MORGAN: Yes, sir. 

MR. BLACKWELL: Yes, sir. 

THE COURT: And the question is asked whether the witness 
testified that she had, or if she had ever had sexual intercourse with the 
defendant before this time. 
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MR. MORGAN: Let me read you this. This took place late in 

May. I think it was the 23rd. I will give you the date. The 23rd 
of May. "When is the last time you had intercourse with him before 
this? Answer: I have never had intercourse with my stepfather." 

I think that is a proper thing to show she made this statement. 

THE COURT: "Before this." | 

MR. MORGAN: Before this. This is the 17th. 

THE COURT: In response to the question. When aid Byoe have 
intercourse with him "before this." 

MR. MORGAN: Yes. 

THE COURT: She said I have never had. I have never had. 

MR. MORGAN: That's not exactly responsive to uaa But 
I think the answer is important. : 

MR. BLACKWELL: I want the answer now, but I don’ t see the 
purpose. 

THE COURT: I suppose the purpose is in support of the contention 
that the witness by this answer is testifying on the date of : the preliminary 


hearing that she had never had intercourse with this witness before this, 


the contention being before the present time. 

MR. MORGAN: That's what I take it. 

THE COURT: I wouldn't sustain a motion for a verdict of acquittal 
on the basis of that interpretation. : 

MR. MORGAN: That is for the jury to determine. 

THE COURT: It is for the jury. I think it is admissible but I think 
it is subject to interpretation. 

MR. MORGAN: I think so, too. 

MR. BLACKWELL: I withdraw the objection. Naturally, I want 
the answer. I don't see that it contradicts anything. | 

MR. MORGAN: That's argumentative. 

MR. BLACKWELL: It is offered for impeachment but I don't see 
that it impeaches. I withdraw the objection. 
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THE COURT: It is a matter of interpretation. She said, "I have 
never had intercourse with my stepfather," before this, present time, 
and if she is charging him with intercourse before that day it would be 
impeachment. 

MR. BLACKWELL: It would. 

THE COURT: Why do you say there is no evidence of impeachment? 

MR. BLACKWELL: It doesn't contradict anything. But I withdraw 


(IN OPEN COURT:) 
MR. MORGAN: I am not certain whether the witness answered 
the question. I wonder if the reporter could read the question and the 


answer he obtained. 
(Thereupon, the reporter read the last question propounded to the 
witness and announced that there had been no answer by the witness.) 
BY MR. MORGAN: 
Q. You heard the statements I read. Do you want me to read 
them again? A. Yes. 
MR. BLACKWELL: I submit they should be read. 
THE COURT: Objection overruled. 
BY MR. MORGAN: 
Q. (Reading) 
"Question: Your physical condition is that you are pregnant; 
isn't it? 
“Answer: Yes. 
"Question: And when did you become pregnant? 
"Answer: In February. 
"Question: You are not trying to say that your stepfather 
caused that, are you ? 
“Answer: No. 
"Question: When is the last time you had intercourse with 
him before this? 
"Answer: I have never -- correction -- I have never had 
intercourse with my stepfather." 
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Did you make those statements at that time? A. Yes. 

Q. On the preliminary hearing after he had been arrested? A. Yes. 

Q. Now, did there come a time after that preliminary hearing that 
one of the gentlemen from the Legal Aid Bureau here, Mr. Savage, a 
rather distinguished looking gentleman came out to talk to you about this 
case? A. Yes. 

Q. And you did talk to him about the case, did you not? A. Yes. 

Q. And then, some little while thereafter he returned to ask you 
some further questions, did he not? A. Yes. 

Q. And you told him you wouldn't talk to him any more about the 
case; is that correct? A. Did I talk to him? 

Q. The second time, didn't you refuse to answer any further 
questions about the case? A. Yes. 

Q. And would you tell me why you refused to answer the further 
questions about the case? A. Because I was told that it wasn't necessary 
that I had to talk to them. : 

Q. Who told you that? A. The District Attorney. 

Q. Mr. Blackwell? A. Yes. 

Q. Told you not to talk to the investigator from the Legal Aid? 

MR. BLACKWELL: Just a moment. Your Honor, she has not made 
that statement. She had not made a statement that I told her not to talk 
to the investigator from the Legal Aid. She made a statement that I 
informed her that she did not have to talk to him. That was her statement 
from the witness stand. 

BY MR. MORGAN: 

Q. Allright. Let's get this perfectly clear. What did Mr. Blackwell 
tell you? A. He said it wasn't necessary if we didn't want to let him in 
our home, we didn't have to talk to him. 

MR. MORGAN: Will Your Honor indulge me just a moment. 

(There was a pause.) 

BY MR, MORGAN: 
Q. You stated you went out earlier in the evening? A. Yes. 


22 


Q. Where did you go? A. Out with some friends on 14th Street. 

Q. Out with some friends on 14th Street? A. Yes. 

Q. Who were they? A. Rosita Cotton. 

Q. Rosita Cotton? A. Uh, huh. And Roselyn Washington. 

Q. Will you spell Rosita Cotton. A. We just call her Sita. I 
think her name is Rosita, though. 

Q. (Spelling) R-o-s-i-t-a. Is that the way you spell it? 
A. Idon't know how to spell it. 

Q. Cotton. Is that C-o-t-t-o-n (spelling)? A. Yes. 

Q. Where does she live? A. 222 Anacostia Road. 

Q. 222 Anacostia Road. And you went up on 14th Street? A. Yes. 

Q. What's the name of the other girl? A. Roselyn Washington. 

Q. Roselyn Washington. Where does she live? A. 206 Anacostia 
Road. 

Q. 206 Anacostia Road. And the three of you went up on 14th 
Street. When did you leave? A. To go there? 


Q. Yes, to go. Did you leave your house to go? A. I don't know 


exactly what time it was. 
Q. Well, was it early in the evening? Was it still light? Was it 
dark? Was it after supper? Was it before supper? A. It was after 
supper. It was getting dark, I went up my mother's first to drop 
my kids off. 
Q. You took your kids to your mother's first? A. Yes. 
. And that'is Maggie Smith? A. Yes. Maggie Lee Smith. 
Maggie Lee Smith? A. Yes. 
. And you dropped the kids off there; is that right? A. Yes, sir. 
How many of them did you drop off? A. Three. 
Those were all you had at that time? A. Yes. 
. Then what did they do? Did they go to bed there? A. The 
children ? 
Q. Yes. A. No. 
Q. They just stayed there? A. Yes. 
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Q. Where was your mother living then? A. 1309 Fairmont Street. 

Q. This was where you used to live with the defendant and with 
your grandmother? Your mother had moved back there? A. Yes. 

Q. Then, you went on 14th Street? A. Yes. 

Q. What did you alldo? A. Went to a bar. 

Q. What bar was it, do you know? A. All I know it is called 
Jimmies. 

Q. Jimmies. What did you do in the bar? A. We had a fish 
sandwich. 

Q. Have anything to drink? A. A beer. 

Q. A beer. How long did you stay in the bar? A. Idon't know. 
I don't exactly know. We went down there to pick up Miss Sita's husband. 


Q. Isee. Does he work there in the bar? A. No. 
Q. Where does he work? A. I don't know. 
Q. Did you meet anyone else there besides her husband? A. We 


met some friends of his. 

Q. Were they people you had met before? A. No. 

Q. Were they male or female? A. Male and female. 

Q. How many of each? A. Well, there was one male. Everybody, 
you know, was in the bar. 

Q. They just happened to be in the bar? A. Yes. 

Q. What did you do after you met these people in the bar ? 
A. Nothing. 

Q. Did you go anywhere with them? A. No. 

Q. Did they buy you any drinks? A. No. 

Q. Did you talk to them? A. Yes. 

Q. Did you sit at a table or up at the bar? A. We sat at the table. 
They don't serve liquor there. 

Q. Just beer? A. Yes. 

Q. And what time did you leave? A. I don't exactly know. 

Q. Well, was the bar closing when you left? A. No.: 

Q. What did you do when you left? A. Went outtoS. & R. That's 
out on Benning Road. To a grocery store. 
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Q. TheS. & R. Grocery Store on Benning Road? A. Yes. 

Q. Was that an all-night grocery store? A. Yes. 

Q. What was your purpose in going to the grocery store? A. Sita 
had to go in and get some milk and bread and I had to get a loaf of bread 


and some cereal, 
Q. Who went with you? A. Sita. 
Q. Rosita? A. Yes, and we left and went up to the house. We 
went up to the house to pick the keys up and went out there. 
@. When you say all of you, do you mean this male you met in the 
bar? Did he go along? A. No. Just her husband. 
Q. Not the other people you met? A. No. 
You then went to the grocery store; is that right? A. Yes. 
. What did you do there? A. We got our food and went home. 
. How did you travel? What was your mode of transportation ? 


Whose car was it? A. Mrs. Cotton's. 
. Mrs. Cotton? A. Her husband. 
. When did:you pick up the children? A. Right after we left 
Jimmies. 

Q. What time did you get back to your apartment, or did you go 
right back to your apartment? A. After we left the grocery store? 

Q. Yes. A. Yes. 

Q. Who got out first? A. All of us got out together. 

Q. Oh, you all live in the same area? A. Yes. 

Q. About what time did you get back to your apartment? A. About 
eleven or five after. Something along there. 

Q. When you got home what did you do? A. I went upstairs and 
changed clothes and came back and turned the television on. I had her, 
you know, bread and milk. I had taken it in the house. She had helped 
me in the house with the kids and I went over to her house to take the 
milk. 

Q. Whose house? A. Sita. 


25 


Q. In other words, Mrs. Cotton's house? A. Yes. , 

Q. You changed your clothes? A. Yes. } 

Q. What did you change into? A. I just took off my occier 
clothing, kept my slip on and put on my housecoat. 

Q. Then you went down the street, next door, wearing your house- 
coat? A. Next door. I slipped a coat on because it was a cool night. 

Q. How long were you over there? A. We stood outside talking 
about 10 or 15 minutes. ; 

Q. Did you go in Mrs. Cotton's house? A. Yes. 

Q. Did you have anything to drink there? A. No. | 

Q. How long were you inside the house? A. About 10 or 15 
minutes. | 

Q. Then you did what? A. Went back home and watched the late 
show. It came on 11:30. 

Q. When did you put the children to bed? A. Atter she helped me 
in the house with them. 

Q. They went right to bed? A. Yes. 

MR. MORGAN: No further questions. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Mrs. -- 

THE COURT: How much redirect have you? 

MR. BLACKWELL: Very little, Your Honor. I ae just as soon 


THE COURT: Very well. Can you close it up ina few minutes ? 
MR. BLACKWELL: I think so. 
THE COURT: Very well. 
BY MR. BLACKWELL: 


Q. Now, something defense counsel asked you several times, about 


your living with this defendant at the Fairmont Street address. 

Did you actually live with him or was he living at the same place 
where you were living with your grandparents? A. He was living at the 
same place. 
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Q. You didn't live in the same room withhim? A. No. 
Q. I believe you were asked whether or not you testified at a 


preliminary hearing that you had never had sexual relations with this 


man, Bernard Smith before the night he came to your apartment. 

MR. MORGAN: Objection, Your Honor. That is not what she 
testified. 

"“T] CCURT: You can quote what she testified if you want an 
explanation. 

MR. MORGAN: Here you are. 

(Mr. Morgan handed the transcript of the preliminary hearing to 
Mr. Blackwell.) 

BY MR. BLACKWELL: 

Q. You were asked the question: "When is the last time you had 
intercourse with him before this. Answer: I have never had intercourse 
with my stepfather." 

I ask you, is that your testimony here today, prior to the night of 
this rape? A. I don't understand the question. 

Q. Let me rephrase it. Strike that. 

When you were asked this question: When is the last time you had 
intercourse with him before this, referring to the night or morning of 
May 17 -- 

MR. MORGAN: (Interposing) I object, Your Honor. He is putting -- 
this is his witness and he is putting words in her mouth. 

THE COURT: You are interpreting. Let the witness interpret it. 

MR. BLACKWELL: Thank you, Your Honor. 

BY MR. BLACKWELL: 

Q. What did you interpret the statement to mean: When is the 
last time you had intercourse with him before this? 

What did you think the man meant when he asked you that question ? 
A. When he asked it I thought he meant had I ever gave in to him on my 
own free will. You know, have I ever actually gave him myself on my 
own free will. 
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Q. When you said -- A. That's when I said. 
Q. -- "I never had intercourse with my stepfather.” A. Yes. 
Q. Did you have intercourse with him freely or involuntarily on 
the morning of May 17th? A. Yes. | 
Q. Was it of your own free will or against your will? A. It was 
against my will. 
MR. BLACKWELL: Thank you very much. I have no further 
questions of this witness. 
MR. MORGAN: We have no questions. 
* * * 
AFTERNOON SESSION 
1:45 p.m. : 
* * * * 
THE COURT: She may be recalled. 
Thereupon, 
BEULAH MAE TAYLOR 


resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
RECROSS EXAMINATION 


BY MR. MORGAN: 

Q. Mrs. Taylor, you remember I was talking to you about the fairly 
distinguished looking gentleman that came out from the Legal Aid to talk 
to you? I told you his name was Mr. Savage. I don't know if you 
remember that was his name, or not. Do you know who I am talking 
about? A. Yes. : 

Q. When he came to talk to you about this, you remember that he 
stated to you these words, "You have slept with Bernard before.” Do 
you remember him posing that type of a question to you, "You have slept 
with Bernard before"? A. No, I don't. 

Q. You don't remember him saying that. And do you remember 

that you didn't answer that question, that you neither admitted nor 
denied that? A. I don't remember him asking that question. 
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Q. Do you have any present recollection of whether or not that 
question was answered? A. No. 

Q. Now, do you remember later, or in that same conversation, 
making this statement to him after he discussed the question of whether 
or not you were in Mr. Smith's, the defendant's, car the night before, 
do you remember making this statement, ''No one can identify me in 
that car, nobody came around to get my picture’? Do you remember 
making that statement to him? A. Well, I said that I wasn't in the car, 
and he said that somebody could identify -- said that somebody said the 
stepdaughter was in the car with him. I said didn't nobody identify me 


as saying, you know, came around to see that I was in the car. I said 


I wasn't in the car with him. 

Q. Let me ask you the question again. Did you make this statement, 
"No one can identify me in that car, nobody came around to get my 
picture’? 

MR. BLACKWELL: If Your Honor please, I submit she has 
answered with an explanation. 

MR. MORGAN: She has answered -- 

MR. BLACKWELL: He wants to pin her down to a yes, or no, 

answer without an explanation. 

THE COURT: I don't think the witness necessarily need give a 
yes, or no, answer, but the question may be propounded and the witness 
may give any answer she feels to be an appropriate answer. 

MR. MORGAN: I will propound it again, Your Honor. May I? 

THE COURT: You may. 

BY MR. MORGAN: 

Q. Did you state these words to Mr. Savage when he was inter- 
viewing you, "No one can identify me as in that car, nobody came around 
to get my picture’? A. Yes, I said something like that. 

MR. MORGAN: No further questions. 
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FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Well, now, just a moment. Did I understand you to tell him 
that you were not in the car, before you made that statement? A. Yes. 


Q. And what did you mean, then, that nobody came around to get 
my picture? A. He said that they had investigated and found out that 
his stepdaughter was in the car with him, and I said, well, had nobody 
been around to get a picture of me to take to -- he said the owners of 

the station where he worked at identified the stepdaughter. I said 
didn't nobody come around to get a picture of me or take me up there to 
be identified, so I said they couldn't identify me because I wasn't in the 


car. 
Q. And then you meant by that that -- 
MR. MORGAN: Wait a minute. I object, Your Honor. 
BY MR. BLACKWELL: 

Q. Did you mean by that -- 

MR, MORGAN: No, Your Honor, a leading question, did she mean. 
He can ask her what she meant, but not tell her what she meant. 

THE COURT: You can inquire as to what the witness meant. Proceed. 

BY MR. BLACKWELL: 

Q. Did you mean by that answer you have given about the picture 
that -- 

MR. MORGAN: Just a moment. 

THE COURT: That seems to be a leading question: It is on cross- 
examination; I will permit that. 

MR. MORGAN: That is his witness, Your Honor. That is redirect 
examination, Your Honor. I would object to a leading question. 

THE COURT: That is correct. 

BY MR. BLACKWELL: 

Q. You stated, I believe, that nobody came around to get a picture 
of you for the person who is alleged to have seen you. You had not been 
to him for the purpose of being confronted, is that mene A. That's 
right. 
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Q. And I believe you testified that you denied to Mr. Savage that 
you had been in the car with the defendant the preceding night, is that 
correct? A. Yes. 

Q. By the way, I failed to ask you one question while you were on 
the witness stand and I would like to ask it now. 

Where is your husband stationed now? A. Well, now he is 
stationed in Newport, Virginia. 

Q. And where was he stationed on May 17th of this year? A. He 
was in Cuba. 

Q. Pardon me? A. In Cuba. 

Q. In Cuba? A. Uh, huh. 

MR. BLACKWELL: Thank you very much. 

MR. MORGAN: I would like to examine on that last question, 
Your Honor. 


FURTHER RECROSS EXAMINATION 
BY MR. MORGAN: 


Q. When was your husband last in the District of Columbia prior 
to May 17th, 1961? A. Well, I don't remember. 

MR. MORGAN: Thank you. No further questions. 

(Witness excused.) 

THE COURT: Call the next witness. 

MR. BLACKWELL: The Government wishes to call Mrs. Gertrude 
Smith, please. 

Thereupon, 

GERTRUDE SMITH 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, madam. A. Gertrude Smith. 

Q. Where do you live? 

THE COURT: Just a moment. What is the last name? 

THE WITNESS: Smith. 
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BY MR. BLACKWELL: 

Q. Where do you live? A. 220 Anacostia Road, Southeast. 

Q. Directing your attention to May 17th of this year, were you 
living at the same address, 220 Anacostia Road, Southeast? A. Yes, Iwas. 

Q. Here in the District of Columbia? A. Yes. 

Q. Now, were you home on the night of the 16th and the early 
morning of the 17th of May? A. Yes, I was. 

. Keep your voice up, Mrs. Smith, everyone must hear you. 


. Do you know Mrs. Beulah Mae Taylor? A. Yes. 
. Do you know where she lives? A. Yes. 
. Where? A. 218 Anacostia Road, Southeast. 
And you live 220? A. Yes, I do. 
. Is that next door to you? A. Yes, itis. 
Now, directing your attention to May 17th of this year, some- 
time around between 4:30 and 5:00 o'clock -- 
MR. MORGAN: I object, Your Honor. That is leading. That leads 
the witness to give a desired answer that this occurred at some particular 


hour. 


MR. BLACKWELL: If Your Honor please, I submit you have to 
give a time when you are asking people to relate core events. 


I think we are required to place the time. 

MR, MORGAN: I think that can be done, but not by telling the 
witness, Your Honor. 

THE COURT: The witness is being asked if she remembers some- 
thing that took place at a certain place and time. The Court feels that the 
objection is not sound. The objection is overruled. Proceed. 

MR. BLACKWELL: Thank you, Your Honor. 

BY MR. BLACKWELL: 

Q. Will you answer that question, please? A. What was the 
question ? 

Q. Were you home sometime between 4:30 and 5:00 o'clock on 
May 17th? A. Yes, I was. 
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Q. And was your attention attracted to anything of an unusual 
nature around about that time? A. I was awakened about quarter of 
five by screaming. Mrs. Taylor screamed. 

Q. And did you have any idea where that scream came from ? 
A. Yes. 

Q. Where? A. From her bedroom, Mrs. Taylor's bedroom. 

Q. Did you recognize the scream as Mrs. Taylor? A. Yes. 

Q. And what did you do, if anything? A. Well, it frightened me. 
I always look at the clock when I wake up, so I looked at the clock. 

MR. HAHN: Excuse me. I am having difficulty hearing. 

BY MR. BLACKWELL: 
Q. You will have to keep your voice up. Everyone must hear 


what you are saying, Mrs. Smith. A. It frightened me when she screamed, 


so it woke me up, so I just looked at the clock. And I was frightened when 
I heard her scream and I didn't know what to do. I started to call the 
police, but I didn't. 

Q. And why didn't you call the police? A. Well, I didn't now 
whether I should. I mean, I just didn't know what was going on. I heard 
her scream, but I wasn't sure whether I would be interfering or meddling, 
or what. 

Q. Now, did there come a time the next day when you made a 
report to the police about this? A. What did you say? 

Q. Did there come a time that same day, later on in the day, 
when you informed the police officers about that scream? A. Did there 
come a time? 

Q. Yes, did you ever inform the police about it? A. Oh, he came 
over to my house that same morning and asked me did I hear her scream. 

Q. Did you inform the police at that time that you did? A. Yes, 

I did. 
MR. BLACKWELL: Thank you. Your witness. 
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CROSS EXAMINATION 
BY MR, HAHN: 
Q. Mrs. Smith, is it Miss or Mrs. Smith? A. Mrs. 


Q. Are you, by any chance, related to the defendant:? A. No. 
Q. You told the jury that you heard a scream. Was'the scream 


words or just a sound? A. Scream, a terrible loud scream. She woke 
me up screaming. 

Q. Did you hear words or just the sound of somebody? A. She 
screamed very loud. 

Q. And you told the United States Attorney that you recognized 
the voice? A. Yes. 

Q. Do you know a Rosita Cotton? A. Yes. 

Q. A Roselyn Washington? A. No. 

Q. Do you know a Mr. Francis Savage of the Legal Aid Society ? 
A. No. 

Q. Do you remember a distinguished gentlemen -- 

* a * a * 

Q. -- from the Legal Aid Society, who came to you to interview 
you about this case? 

MR. BLACKWELL: May I interrupt at this time? I think the 
question is ambiguous because we have heard so much about this 
distinguished gentleman. Now, she may know this particular man, but 
may not even know anything about his being distinguished. So, this is 

very misleading, Your Honor, about this distinguished gentleman. 

MR. HAHN: I believe the witness said she didn't know Mr. Francis 
Savage, who is the gentleman in question, and I am trying to see if she 
can identify him. 

THE COURT: If that will help to identify the individual, the 
witness may use that as a means, if she finds it helpful. 

You are asked if you know Mr. Savage. You said no, I believe. 
Then you were asked if you recall a distinguished gentleman. Does 
that help you to recall? 

THE WITNESS: No. 
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BY MR. HAHN: 
Q. Do you remember any man who came to talk to you and asked 
you questions about this case? A. No, I don't. 
Q. Are you sure that there was no one who came? Some one, 


perhaps, who came with a woman to interview you? A. A man did come 
with a lady. 

Q. A man came with a woman? A. Yes. 

Q. And will you tell us if you talked with him, or them? A. No, 
I did not. 

Q. And did'you give a reason for refusing to speak with him ? 


A. I told him I was not interested and I didn't want to talk about it. 

Q. Now, prior to that, did you have a conversation with anyone 
from the United States Attorney's office about this case? A. Mr. 
Blackwell told us that we did not have to answer questions to anyone that 
came around asking, if we don't want to. 

Q. And it was because of that that you refused to talk to this 
gentleman when he came to ask you questions about the case ? A. Yes. 

MR. HAHN: Indulge me. 

(Brief pause.) 

BY MR. HAHN: 

Q. Had you ever heard Beulah Mae Taylor scream before? A. No. 

MR. HAHN: No more questions. 

MR. BLACKWELL: No further questions of this witness, Your 
Honor. 

THE COURT: Step down. 

(Witness excused.) 

THE COURT: Call the next witness. : 

MR. BLACKWELL: At this time we wish to call as the next 
witness Mrs. Ger trude Smith. 

MR. HAHN: That was Gertrude Smith, Mr. Blackwell. 

MR. BLACKWELL: Iam sorry. Miss Maggie Smith. Thank you. 


Thereupon, 


MAGGIE LEE SMITH 
called as a witness on behalf of the Government and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, madam. A. Maggie Lee Smith. 

Q. You are going to have to keep your voice up. 

THE COURT: Just a moment. Keep your voice up so everyone 
can hear you, all the ladies and gentlemen sitting in the box, all these 
gentlemen sitting at the table. | 

Will you please repeat your name, now? 

THE WITNESS: Maggie Lee Smith. 

MR. HAHN: Mr. Blackwell, is this witness the wife of the defendant ? 

MR. BLACKWELL: I don't know whether they are divorced or not. 
I was under the impression they were divorced, but I heard some 
statement, I believe, to the contrary. So, if there is any constitutional -- 
if they are not divorced, I think she should be apprised of her legal 
rights not to testify against her husband, that she will be permitted, if 
she wants to, but she doesn't have to testify. 

MR. HAHN: If she is still his wife the defense wishes to make an 
objection to any testimony by this witness. 

MR. BLACKWELL: For the record, I wish to say, Your Honor, 
the law in this jurisdiction is a wife may testify against her husband but 
she cannot be compelled. That is the law in this jurisdiction. 

THE COURT: The Court is in doubt as to whether there is a basis 
for this admonition. However, you can inquire. I will permit cross- 
examination at this point by counsel, unless you want to examine her 
yourself. : 

MR. BLACKWELL: Very well, I will examine her. 
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BY MR. BLACKWELL: 
Q. Are you married to the defendant, Bernard Smith, in this case, 
the defendant in this case? A. Yes. 
Q. Have you ever been divorced from him? A. No, we haven't 


divorced. 

Q. Are you separated? A. Yes. 

Q. Madam, keep your voice up. His Honor, the ladies and gentlemen 
of the jury, must hear every word you say. 

How long have you been separated? A. Fifty-two. 

Q. Since fifty-two? A. Fifty-two. 

MR. HAHN: Excuse me, counsel. I think that is the pertinent 
point, that she is married and never been divorced. 

MR. BLACKWELL: We will stop right there, then, Your Honor. 

BY MR. BLACKWELL: 

Q. Now, the law in this jurisdiction is a wife cannot be compelled 
to testify against her husband, nor a husband compelled to testify against 
a wife, but a wife is competent or a husband is competent to testify 
against his wife or the wife against the husband. 

Now, realizing you can refuse to testify here today, do you wish to 
testify in this case? A. Yes, Ido. 

Q. Youdo? A. Yes. 

Q. And you are fully aware of your rights here, you don't have to 
testify if you don't want to? A. That's right. 

Q. But it is your desire to testify? A. Yes. 

MR. BLACKWELL: Thank you very much, Mrs. Smith. 

You may cross-examine. 

MR. HAHN: Your Honor, there is no cross-examination except that 
we renew our objection to this witness testifying. 

THE COURT: That objection is noted. The objection is overruled. 
The Court rules that the witness has been advised of her constitutional 
rights and has indicated that she desires to testify regardless of her 
right to refuse if she sees fit. Proceed. 
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MR. BLACKWELL: Thank you, Your Honor. 
BY MR. BLACKWELL: 

Q. Mrs. Smith, are you the mother of one Mrs. Beulah Mae Taylor ? 
A. Yes. 

Q. And does she live at 218 Anacostia Road, Southeast, here in 
the District of Columbia? A. Yes. 

Q. You will have to keep your voice up, madam. This gentleman 
there, the reporter, is taking down what you say. His Honor, all these 
members of the jury, defense counsel and the defendant, himself, must 
hear everything you say. 

THE COURT: I will speak to the witness. You have already shown 
that you can speak more loudly. Now, just keep that up, please, and then 
everything will be all right. 

All right, proceed. 

BY MR. BLACKWELL: 


Q. Directing your attention to sometime during the morning of 


May 17th of this year, did you receive a telephone call from your 
daughter, Mrs. Taylor? A. Yes, I did. 

Q. Where were you living at that time ? 

MR, MORGAN: Objection, Your Honor, and move the answer be 
stricken. You can't prove a telephone call by just asking the witness did 
she receive a telephone call from someone. It's hearsay and it’s not 


admissible. 

THE COURT: The mere fact that she received one is not hearsay. 
The contents -- 

MR. MORGAN: If Your Honor please, it isn't that, but a person 
calls you and says, I am John Smith, that doesn't prove that he is John 
Smith. If you call someone else -- 

MR. BLACKWELL: I will identify it, Your Honor. 

THE COURT: Very well, proceed. 

BY MR. BLACKWELL: 

Q. Where were you living at that time? A. At 1309 Fairmont 

Street, Northwest. 
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Q. Have you had your daughter, Mrs. Beulah Mae Taylor, to call 
you, have you had her to call you or had she called you prior to May 17 
on the telephone? A. She called me. I didn't call her. 

Q. Pardon me? A. She called me. 

Q. Had you ever had her to call you before the morning of May 17 
on the telephone? A. No. 

Q. Never in your life had she ever talked to you on the telephone, 
is that right? A. Yes, she have. 

Q. That's what I want to ascertain. A. Yes. 

THE COURT: The question was, did she have her call her. That 
may be confusing. . 

BY MR. BLACKWELL: 

Q. Has your daughter ever called you before May 17 on the 
telephone? A. Yes. 

Q. On many occasions? Would you say on many occasions? 
A. Yes, many. 


Q. Do you recognize your daughter's voice on the telephone ? 
A. Oh, yes, uh, huh. 
Q. Did you receive a call on May 17, sometime during the early 


hours of the morning? A. Yes, I did. 

Q. And did you recognize that voice? A. Yes. 

Q. And did that voice -- did the person identify herself or himself? 
A. Herself, uh, huh. 

Q. And from whom did that call come? A. When did it come? 

Q. Who was on the other end of the line? Who called you at that 
time? A. Beulah Mae Taylor, my daughter. 

Q. Now, when she called you, was she speaking in a calm voice or 
what was the condition -- 

MR. HAHN: Objection. 
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BY MR. BLACKWELL: 
Q. Just a moment, don't answer this until His Honor rules on it. 
What was the condition of her voice or her reaction when she 
called you? Just a moment, there is an objection. : 
MR. MORGAN: We wouldn't object to that. 
MR. HAHN: Now that the question has been ee I will 
withdraw it. | 
THE COURT: I wish counsel would agree among themselves about 
who is going to make these objections. It is perfectly agreeable to the 
Court, but it sometimes confuses the record. : 
MR. HAHN: Iam sorry, Your Honor. 
THE COURT: That is all right, but I think it can be sone done 
if someone is examining or cross-examining, I think -- 
MR. HAHN: This is my witness on cross- examination. 
THE COURT: I appreciate your zeal in representing your party, 
but you must proceed in an orderly way. 
Counsel for the Government may proceed with the examination. 
BY MR. BLACKWELL: 
Q. What was the condition of the voice of Mrs. Taylor when she 
called? A. She sounded like she was out of breath when she called. 
Q. Sounded like what? A. Sounded like she was out of breath, 
like she was very tired. 
THE COURT: Sounded like out of breath and what? 
THE WITNESS: Sounded like out of breath. 
THE COURT: You said something else, but all right. 
BY MR. BLACKWELL: : 
Q. Did you say something else? A. Sounded like she had been 
running or tired. She sounded like she was tired, her voice did. 
THE COURT: I can't understand it. Iam sorry. Did the jury all 


get this clearly? One juror indicates he can't quite understand you. 


Speak more clearly, please. 


40 


THE WITNESS: I said, she sounded like she was out of breath 
when she called. 

THE COURT: That's fine. All right. Keep your voice clear and 

distinct. 

BY MR. BLACKWELL: 

Q. Is that just about the extent of her voice, it seemed to be out 
of breath? A. Yes. She was very nervous, sounded like she was very 
nervous when she called. 

Q. What did she tell you? A. She told me, "Mother, Daddy been 
over here and broke into my window and come in and raped me." 

Q. Tell us everything. Is that all she said? A. Broke in and said 
he raped me. She told me to call the policemen. I told her to call the 
police, looked more like it would coming from her than me because I 
weren't there at the time. She said he broke in from the back window, 
came through the kitchen and went to the front door and opened the front 
door and left his shoes there. He was tipping up the steps. First she 
thought it was her older daughter coming to the bathroom. She said, who 


is it? No one said anything. She said, please answer me, who is it? 
She gets up and turns on the light and she said, Daddy, and he grabbed 
her around the neck and they tussled and fell over the bed on the floor 


and she fainted. When she came to she was on the bed. 

MR. BLACKWELL: Thank you very much, Mrs. Smith. Your 
witness. 

CROSS EXAMINATION 
BY MR. HAHN: 

Q. Mrs. Smith, when were you first married to the defendant? 
A. In '47,. 

Q. 1947? A. Yes. 

Q. And how long did you live with him? A. In February of '52. 
February. 

Q. Until February of 1952? A. '52, uh-huh. 
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Q. And what happened in February of 1952? A. Well, he got in 
trouble, and when he came back we didn't go back together when he 


came out. 
THE COURT: You are dropping your voice. Keep your voice up 


clearly and distinctly. All right. 
BY MR. HAHN: 

Q. When did he come back, as you put it? A. I think he got out 
in '58, I think. '58 in April, I think it is. 

Q. In April of 1958? A. '58, yes. 

Q. He came back, moved into the house where you and your 
daughter were living? A. Yes. : 

Q. You refused to live with him? A. Yes. 

Q. You moved out? A. Yes. 

Q. Will you tell the jury why you did that? 

MR. BLACKWELL: I object, if Your Honor please. It is im- 
material and irrelevant as to why she moved out of the house. 

THE COURT: I think it might go to the credibility. Objection 


overruled. 
THE WITNESS: I moved out because we didn't want to go back 
together. 
BY MR. HAHN: 
Q. I'm sorry, I couldn't hear your answer. A. Moved out because 
I didn't want him any more. 
Q. You didn't want anything to do with him anymore? A. No, any 
more, no. 
Q. Did you have some other man that you wanted to live with ? 
* * * * = 
THE WITNESS: No, I didn't live with a man, no. 
BY MR. HAHN: : 
Q. Are you living by yourself now at this time? A. I live with 


my mother. 
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Q. Why did you permit your daughter to remain in the same 
house with Bernard Smith? A. I didn't permit her to live in there. 

My daughter married. She lived with my mother during the time until 
she got her apartment to herself. She was already living there. 

Q. But at the time that you moved out of that house your daughter 
and Bernard Smith were still living there, were they not? A. She had 
a room of her own. 

Q. All in the same house? A. Yes, in the same house; a room 
of her own. 

Q. And you moved out? A. Yes. 

Q. Have you made any attempts during the period to a reconcil- 
iation with Bernard Smith? A. What you mean? 

Q. Did you try to get back together with him? A. No. 

Q. Did he try to get back together with you? A. No. 

Q. Did you know where Bernard Smith lived after he moved out 
of that house? A. No, I didn't. 

Q. Did you know that he was living with another woman? A. Well, 
I heard that, but I didn't know that myself. 

Q. What was her name? A. Her name was Lottie. 

Q. Lottie? A. Uh-huh. 

Q. Did you ever complain to Bernard Smith about his living with 
Lottie? A. No, no. 

Q. Never did? A. No. 

Q. This isn't the first time that you have gone to the police about 
Bernard Smith, is it? A. Just only once, when he came out; he came 
out where I used to live and tried to break in on me. I didn't do anything. 
When I was going to work on 11th and K Street he knocked water out of 
my eye and I could hardly see; that is when I went to the police and told 
them I didn't want him to bother me. They asked me if I wanted to send 
him back. He was on parole or something. I said I don't want you to 
send him back. 

THE COURT: Could you possibly speak a little more slowly ? 
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THE WITNESS: I said the only time I went, I was living at 1009 - 
11th Street and I was going out one morning going to work, and so he met 
me out downtown there at 11th and K Street and hit me in my eye. 

BY MR. HAHN: | 
Q. Excuse me a moment. Do I understand you to say that Bernard 


Smith came and picked you up in his automobile to take you? A. No. 
* * * * ' 


Q. Iam trying to understand what you said about your meeting 


with the defendant that particular morning. A. Isayl was living at 
1009 - 11th Street. I was going out one morning, going to work, and so 
Bernard was standing at 11th and K Street. When I went across the 
street to catch the streetcar he hit me in my eye, and that's the only 
time I went to the police station to take out a peace warrant for him. 
They asked did I want them to send him back to jail. I said no, I want 
them to make him leave me alone. 

Q. You were on the street and he was on the street? A. I left 
out of the big apartment building on K Street. 

Q. He just walked up to you on the street and hit you on the eye 
in broad daylight? A. He was standing at the corner there. 

Q. I want to be sure I have understood what you said correctly. 
A. He was standing on the corner of 11th and K Street. That's where I 
catch the car at, the streetcar, to go to work. So, he grabbed me, hit 
me in my eye, and that's when I went and taken out a peace warrant 
for him. They asked, the policeman asked me, the District Attorney 
asked me did I want him to be sent back to jail. I said no, I just didn't 
want him to bother me no more; I didn't want to send him back. 

Q. You went to the District Attorney about this incident ? A. Yes. 

Q. And you filed a complaint? A. Yes. 

Q. Did he give any explanation as to why he walked up to you in 
the daytime and hit you in the eye? A. No; he said I told mother 
something. I don't know what he said. 

Q. He said what? A. He said I told my mother something about 
him. That's all he said. He said, ‘What you tell mother something about 
me for ?" So, he grabbed me and hit me in my eye. | 
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Q. And what did he have reference to that he thought you had 
said to your mother? A. Idon't know. Idon't know. I asked my 
mother and she said she didn't tell him anything about what I said. 

Q. Was it possibly something to do with your daughter? A. No; 
something between me and him. I mean, how he had it, how he said. 

Q. You have gone to the police before, have you not, witha 
complaint about Bernard Smith and your daughter, have you not? 

A. No, no. 

Q. Where were you living on May 16 and 17, 1961? A. May 17, 
16? I was living at 1309 Fairmont. 

Q. 1309 Fairmont? A. Yes. 

Q. And who lived there with you? A. My mother, Alicia Foster. 

MR. HAHN: No further questions. 

THE COURT: Any further examination by the Government? 

MR. BLACKWELL: Just one, if Your Honor please. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. When was this that you went to the police about your husband 


striking you in the eye, if you recall? Approximately, the year, please. 
A. It was in.'58. I don't know whether it was during May or not. 
I don't know. 
MR. BLACKWELL: Thank you. I have no further questions of 
this witness. 


RECROSS EXAMINATION 
BY MR. HAHN: 

Q. Mrs. Smith, the morning of May 17, 1961, you related to the 
United States Attorney a telephone conversation. How long would you say 
that that telephone conversation took place? A. Beg pardon? I didn't 
umderstand you. 

Q. You said you had a telephone call and that the voice on the 
other end identified itself as your daughter? A. Yes. 

Q. How long did the telephone conversation last? A. It didn't 
last long. 
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Q. Five seconds? A. Oh, about two or three minutes. It wasn't 
long. 


Q. About a minute, two minutes? A. About three minutes, I 


guess. 

Q. That's a fairly long time, isn't it? 

MR. BLACKWELL: I submit that is acrmentatyes ‘Your Honor. 

THE COURT: Well, that is not a question. That is a statement. 
Are you putting a question mark after that statement? | 

BY MR. HAHN: 

Q. I want you to be sure how long you think that telephone 
conversation lasted. Can you tell me now how long you think ? A. I said 
three minutes. I don't know exactly how long. | 

Q. You don't know how long? A. No. 

Q. Did it seem like, as you look back on it, a long fonversstion 
or a short one? A. No, it wasn't a long conversation, no. 

Q. Avery short conversation? A. I'd say it was short. It wasn't 
too long. I didn't time it, but I was upset when she called. After she 
called me I got upset and I didn't see what time, you know, how long it 
did last, you know. I didn't pay any attention by that time. 

Q. You were upset at the time? A. After she called me and told 
me about it, uh-huh. 

Q. Were you awake when the telephone call eamens A. Yes, uh-huh. 
I always get up around that time in the morning because I fix my break- 
fast and go to work. | 

Q. What time of the morning was it? A. I'd say between 5 and 
5:30. 

Q. Between 5 and 5:30? A. Yes. 

Q. Did you leave your house after the telephone call? A. Yes. 

Q. How soon? A. Well, after I got dressed and I washed up and I 
dressed. I went out to try and catch a cab. I stand a few minutes to 
try to get a cab because it's hard to get one. | 

Q. And did you go down to your daughter's house? A. Yes. 
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Q. What was the condition of the sky. outside? Was it light by 
then? A. Oh, it was breaking day. It was getting day. 
Q. What? A. It was getting day. 
Q. Getting daylight? A. Yes. 
MR. HAHN: No further questions. 
FURTHER REDIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Where do you work, Mrs. Smith? Where were you working at 
that time ? A. I work at 1310 Pennsylvania Avenue, Southeast. 
MR. BLACKWELL: Thank you. No further questions of this 
witness, Your Honor. 
THE COURT: The witness may step down. 
(Witness excused) 
THE COURT: Call the next witness. 
MR. BLACKWELL: The representative from D.C. General 
Hospital, please. 
(Brief pause.) 
MR. BLACKWELL: Your Honor, I understand there is an objection 


to the records in this case, so the Government will not introduce them, 


will not offer them. 

THE COURT: Very well, call your next witness. 

MR. BLACKWELL: Officer Eger. 

Thereupon, 

WILLIAM F. EGER 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name and assignment, please, officer. 
A. Private William Francis Eger, 14th Precinct, assigned to Scout 141. 

THE COURT: How do you spell that last name? 

THE WITNESS: E-g-e-r, sir. 
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BY MR. BLACKWELL: 

Q. Private Eger, were you a member of the Metropolitan Police 
Department assigned to No. 14 Precinct on May 17 of this Ee 
A. Yes, sir. 

Q. And what were your hours of duty, sir? A. Twelve midnight 
to eight a.m. 

Q. Did you have a partner? A. Yes, sir, Private Cypher. 

Q. And were you ina scout car? A. Yes, sir. | 

Q. Now, directing your attention to May 17, did there come a time 
when you received a call to respond to 218 Anacostia Road, Southeast, 
here in the District of Columbia? A. Yes, sir. 

Q. And did you so respond? A. Yes, sir. 


Q. What was the nature of the complaint? A. We received a radio 


run to see the complainant at that address. 

Q. And who was the complainant? A. Miss Beulah aie 

Q. And tell us, tell his Honor and the ladies and gentlemen of the 
jury, what you observed and heard upon your arrival there, please. 

MR. HAHN: Objection to what he heard. ! 

BY MR. BLACKWELL: 

Q. What you observed. A. When I arrived -- 

Q. Yes, what you heard and observed immediately upon your 
arrival. 

MR. HAHN: Objection to what he heard. 

MR. BLACKWELL: We will confine it to what he observed, Your 
Honor. 

BY MR. BLACKWELL: 

Q. What did you observe? A. When I arrived on the scene I 
knocked on the front door of 218 Anacostia Road. Miss Beulah Taylor 
answered the door and she was crying and appeared very hysterical and 
upset. I asked her what the trouble was and she said she was assaulted -- 

MR. HAHN: Objection. I move that that part of the answer be 
stricken. | 
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THE COURT: He hasn't give much of the answer, but that appears 
to be hearsay. 

MR. BLACKWELL: Very well, Your Honor. 

THE COURT: The objection is sustained. 

BY MR. BLACKWELL: 

Q. And as a result of your conversation with her, I believe you 
stated she appeared to be hysterical and highly nervous? A. Yes, sir. 

Q. And as a result of your conversation with her what did you do, 
if anything ? A. She informed me of the facts -~ 

Q. As a result of certain information you received from her what 
did you do? A. I went to her second floor bedroom. It's in the front. 

Q. What did you observe up there, if anything, of an unusual nature? 
A. The bed, the sheets were all disarranged on the bed and on the right 
side of the bed on the floor, the wooden floor, there was what appeared 
to be water on the floor. 

Q. And what did you next do, sir? A. I called the Sex Squad. 

Q. As a result of your conversation with her and your examination, 
you called the Sex Squad, is that correct? A. Yes, sir. 

Q. And did anybody or a member from the Sex Squad or members 
from the Sex Squad respond? A. Yes, sir. 

Q. And after they arrived what did you do, if anything? A. I just 
related to them what I had observed, what I had been told. They talked 
to Miss Beulah Taylor and informed me that they would handle it, the 
case. 

Q. And I assume after the Sex Squad informed you that they were 
taking over, takingover and were in command , that you terminated 
your service there, is that right? A. Yes, sir. 

MR. BLACKWELL: Thank you, sir. You may inquire. 

CROSS EXAMINATION 
BY MR. HAHN: 
Q. Officer, did you note the time? A. Which time? 
Q. The time that you received the call? A. About 5:20 a.m. 
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Q. Did you make any sort of tests or examinations in the 


apartment? A. No, sir. 

MR. HAHN: No more questions. 

MR. BLACKWELL: No further questions of this witness. 

THE COURT: The witness may step down. 

(Witness excused) 

THE COURT: Call the next witness. : 

MR, BLACKWELL: Detective Bonaccorsy, please. 

If Your Honor please, Iam going to ask that this witness be 
excused, with permission of defense counsel, subject to call. I believe 
this officer is working midnight, Your Honor. : 

MR. HAHN: No objection. 

THE COURT: The witness may be excused subject t call 

Thereupon, 

ANGELO BONACCORSY 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, officer. A. Angelo Bonaccorsy. 

Q. And you are assigned to the Sex Squad, are you not, Detective 
Bonaccorsy? A. Yes, sir. | 

Q. And you were so assigned on May 17 of this year, W were you 
not? A. Yes, sir. 

Q. Directing your attention to May 17, what hours of laut were 
you working, sir? A. I was working the twelve midnight till eight a.m 
tour of duty. ) 

Q. And did you have a partner ? A. Yes, I did. 

Q. Who was he? A. It was Officer Sylvia from No, 8 Precinct. 

Q. Now, did there come a time when you received a call to respond 
to 218 Anacostia Road, Southeast, here in the District of Columbia ? 

A. Yes, sir. | 
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Q. And did you so respond? A. I did, sir. 

Q. What time of day was it? A. I responded approximately 5:40 -- 
5:50, beg your pardon, a.m. 

Q. 5:50? A. Yes, sir. 

Q. Upon your arrival, who was there? A. Two uniformed officers 
from the 14th Precinct and the complaining witness. 

MR. HAHN: Excuse me. I wonder if the witness could testify 
without reference to his notes. I would prefer that. 

THE COURT: Well, he may be examined on that by the Govern- 
ment. 

MR. BLACKWELL: Very well. 

BY MR. BLACKWELL: 

Q. Have you exhausted your present recollection as to who the 
officers -- who was at the scene at 218 Anacostia Road, Southeast, when 
you arrived there? Have you exhausted your independent recollection, 
officer? A. By name I have, yes, sir. 

Q. Do you have certain notes which would refresh your recollection ? 

A. Yes, sir. 

MR. BLACKWELL: If Your Honor please, the witness has 
exhausted his present recollection as to the people who were present at 
this place and he would now like to consult his notes. We would like to 
request -- 

THE COURT: The foundation appears to have been laid for the 
use of the notes. Proceed. He may use the notes if he desires to. 

BY MR. BLACKWELL: 

Q. Will you check your notes, officer, please? A. (Examining) 

I don't have the officers’ names in this particular note. 


Q. Let me ask you this question. Was one Sergeant Kennedy 


there? A. Not at the scene, no, sir. 

Q. Was he working with you that night? A. No, sir. 

Q. All right, Now, upon your arrival at 218 Anacostia Road, you 
and Officer Sylvia, what happened then? What did you. do, if anything ? 
A. Linterviewed the complaining witness. 
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Q. And as a result of your interview with her what did you do, 


if anything? A. Well, after interviewing her and ascertaining -- 

Q. Did she tell you that anything unusual happened to her ? 
A. Yes, sir, she did. : 

Q. What did she tell you? 

MR, HAHN: Objection. The same objection. 

MR. BLACKWELL: I am trying to ascertain whether she made 
a complaint to him, Your Honor. 

MR. HAHN: That question wasn't designed to elicit that fact. 

THE COURT: That was a general question as to what she said. 

MR. BLACKWELL: I just want to find out if she made a complaint 
to him, Your Honor. | 

THE COURT: You mean filed a formal complaint? 

MR. BLACKWELL: I would like to find out whether this person 
indicated anything was wrong when he arrived on the scene. 

THE COURT: Of course, the Court is not going to be too rigid 
about the matter, but if this calls for any conversation with any 
individual other than the witness, that is, with the witness and any other 
individual out of the presence of the defendant, of course counsel well 
knows the rule of law that that is hearsay, cannot be admitted, and the 
Court is bound by that rule. | 

MR. BLACKWELL: Very well, Your Honor. 

BY MR. BLACKWELL: 

Q. Now, as a result of your conversation with the complaining 
witness, Mrs. Taylor, did you examine her home? A. Yes, I did. 

Q. Did you make an inspection of her bedroom? A. Yes, I did. 

Q. What did your inspection of her bedroom disclose? % /\n 1k 
noticed a pool of what appeared to be water on the bedroom floor, and I 
later determined that that was urine, the complaining witness’ urine. 

Q. What was the condition of the bed? A. The bed linens were 
ruffled, messed. | 
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Q. All right.: Now, did you have occasion to examine any entrances 
to the building? A. Yes, sir, Idid. The kitchen window, to be exact. 
The lock on the window had been broken and portions -- and the screen 


also was out of the window. 
Q. Now, did there come a time -- strike that. What did you do 
with the complaining witness, Mrs. Taylor? I mean, did you take her 


any place? A. Yes, sir. 

Q. Where did you take her? A. D.C. General Hospital. 

Q. And who accompanied you there? A. Detective Sylvia and 

also a representative of the Women's Bureau. 

Q. And what was your purpose in taking her to the Hospital? 

A. To have Mrs. Taylor examined, a vaginal examination to determine 
a sex assault. 

Q. Thank you, sir. Now, after she had been taken to the Hospital, 
did there come a time when you had Mrs. Taylor at the Police Head- 
quarters in the Sex Squad? A. Yes, sir. 

Q. When was that? A. That was in the morning, later that same 
morning, approximately 10:30 a.m. 

Q. Now, as a result of your conversation with Mrs. Taylor did 
there come a time when you started a search for the defendant, Bernard 
Smith, in this case? A. Yes, sir. 

Q. And what did you do by way of looking for him, searching for 
him? A. First, I went to a Gulf gas station located at 18th and 
Columbia Road, where I had learned he was employed. 

Q. Did you find him there? A. No, sir. 

Q. And what time of morning was that? A. That was about 8:30a.m. 

Q. Well, did you later locate the defendant that morning? A. Yes, 
sir, I did. 

Q. Where and when? A. At 1815 Adam Street, Southeast, 
Apartment 12, and that was about 10 a.m. 
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Q. Was that his home? A. That was his current address. He 
had other addresses, but that's where he told us he was = most 


of his time. 

Q. And did there come a time when he confronted the complaining 
witness, Mrs. Taylor, in this case? A. Yes, he did. 

Q. When and where, sir, what time? A. About 10: 50 a.m. in the 
office of the Sex Squad at Police Headquarters. 

Q. Did Mrs. Taylor make a certain statement in his puccenve ? 
A. Yes, she did. 

Q. And what did she say in his presence concerning him? A. She 
stated -- 

MR. BLACKWELL: Just a moment. There is an Res 

MR. HAHN: Just a moment. I am not going to object to this 
testimony, but I would like first to inquire if the witness can give this 
testimony from his recollection before referring to his notes. 

BY MR. BLACKWELL: | 

Q. Are you prepared to testify without your notes, sir; that is, do 
you have independent recollection as to the nature of the conversation 
that took place at this confrontation of the defendant and the 2 OS 
witness? A. Yes, sir. 

Q. Would you testify without your notes, Detective Beraccorsy % 
Now, if you should need your notes to refresh your recollection, let 
us know and we will ask the Court's permission. A. Yes, sir. 

Q. Proceed, please. A. At the confrontation Mrs. Taylor was 
asked to tell the defendant, Smith, what she was accusing him of, as he 
had that right to know. At that time she repeated to him that she awakened 
about 4:50 a.m. that same morning by a noise. As she got out of bed and 
reached the doorway of her bedroom she saw the defendant, Bernard 
Smith, who is her stepfather, standing in the doorway, and she called 
out to him, "Daddy, what are you doing?" And at that time he grabbed 
her, he made a lunge for her, grabbed her around the neck, and the 
momentum forced her across the bed and she fell on the floor, striking 
her head, when she lost consciousness. | 
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When she regained her consciousness she was lying on the bed and 
the defendant was lying on top of her, having an intercourse with 


her. 
At this time she told the defendant that she had pleaded with him 
to stop, that he was hurting her and that she was pregnant, and that he 


did stop at that point and got off the bed and ran downstairs and out the 
front door. 

Q@. And what did he say to that, Detective Bonaccorsy, if anything? 
A. He denied it. He said he was drunk and he didn't know anything about 
that, that he had not been at her house that morning. 

MR. BLACKWELL: Thank you very much, Detective Bonaccorsy. 

You may inquire. 

MR. HAHN: Your Honor, I'd like to see the notes from which the 
witness has been testifying, before cross-examining. 

THE COURT: You may see them. 

* * * 
CROSS EXAMINATION 
BY MR. HAHN: 

Q. Detective Bonaccorsy, I would like to ask you this question. 
The phrase that has kept being repeated throughout this trial of, "Daddy, 
what are you doing," I notice you used that expression in your own 
recollection of what took place. Does that appear in any of the written 
reports you have in your file? A. That phrase appears in my notebook. 
I copied it verbatim from the complaining witness at the home. 

Q. Do you have this notebook with you? A. No, sir. 

Q. You didn't put that, though, into the statement you typed up in 
your report? A. Ididn't type this report, sir. 

Q. It doesn't appear anywhere else in your report either, does it? 
A. Iam not sure whether it appears in this report or not. 

Q. What did you do with this notebook you referred to? A. It's 
in my office. 

Q. But you don't have it here today? A. No, sir, I don't. 
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Q. Do you recall whether the complaining witness told you how the 
defendant was alleged to have left the premises? A. AsI recall, she 
told me that he left by the way of the front door. | 

Q. By the front door? A. AsIrecall, yes. 

Q. Can you refer to your notes and see if that is still your answer ? 
A. I would have to refer to my notebook to do that, sir. 

Q. Would you go through the file you have in front of you and see 
if there is any reference in it to that? A. (Examining) In reading the 
complaining witness’ statement she says that his shoes were left by the 
front door and that he left by the back. | 

Q. By the back door? A. By the back. 

Q. Do you recall in your presence the complaining witness making 
any statement as to the frequency with which the defendant visited her 
and under what circumstances? A. No, not exactly to how frequent he 
visited. He had been in her house on other occasions, but just how many 
times I don't know. 

Q. Would you look through the file, please, and see if there isn't 
something in there that would refresh your recollection on this point ? 

A. (Examining) Mrs. Taylor says that he has visited her many times. 

Q. Many times? A. Yes. | 

Q. In what company? A. Iam reading now from Mrs. Taylor's 
statement and Iam quoting: ''He has visited me in my home many times, 
sometimes when my husband was at home and sometimes when I had 
some girlfriend or neighbor here." , 

MR. BLACKWELL: Did you finish the statement? 

THE WITNESS: "And mostly in the daytime. He did not come very 
often. There has always been a good relationship between us, no fussing 


and arguments, and he has never even said anything out of the way to 


me before." 
BY MR. HAHN: : 
Q. Did you make any chemical tests of any kind on the premises? 
A. Did, sir? | 
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Q. Yes. A. No, sir. 

Q. Did any officer who was with you make any tests? A. No, sir. 

Q. Were the results of any tests related to you by other officers? 

MR. BLACKWELL: That would be purely hearsay, Your Honor. 
That would be purely hearsay, the rankest of hearsay. I object. 

THE COURT: That -- 

MR. HAHN: What I am trying to determine is the statement that 


was made on direct. 
BY MR. HAHN: 
Q. You said, I believe, some urine you observed on the floor was 
that of the complaining witness'. How did you know that? A. The 


complainant told me -- 

Q. She said it was hers? A. Yes. 

Q. So that when you say that, you are just repeating what she 
said, is that correct? A. Yes. 

MR. BLACKWELL: We will stipulate there wasn't a chemical 
test to determine whether or not this -- 

MR. HAHN: I would ask that that previous answer be stricken and 
the jury be asked to disregard it. 

* * * * * 

THE COURT: He didn't lay any foundation. He simply said it 
was urine. There was no objection made, but the motion is made now to 
strike it on the ground there is no foundation for it. While it appears to 
be already in the record the Court will look favorably upon the motion. 
It is a conclusion of the witness, of course, since there is no foundation 

established for it. So, the jury will disregard this witness' 
testimony that the substance or liquid that he saw on the floor near the 
bed was urine and/or that it was urine of the prosecuting witness. 

The Court will ask the jury if they understand that. They are not 
to regard that or consider it in reaching your verdict. 

Proceed. 
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BY MR. HAHN: 
Q. Did you make any physical examination of the complaining 


witness? A. Personally ? 

Q. Yes. A. Did I? 

Q. Yes. A. No, sir. 

Q. Did you look at the parts of her body that were exposed to view? 
A. Only in conversation with her and during the course of conversation. 

Q. Did you observe anything -- any unusual marks on her neck 
orarms? A. AsI recall, she had a small abrasion on ec right side 

of her neck, but I won't swear to that. 

Q. Do you have any reference to this in the notes in front of you? 
A. No, sir. 

MR. HAHN: I would move to strike that answer and ask that the 
jury disregard it. 

MR. BLACKWELL: I object, if Your Honor please. He has given 
testimony to the best of his recollection. : 

THE COURT: Well, he stated he won't swear to it. He states it is 
his recollection, although he says he won't swear to it. _ 

MR. BLACKWELL: He will also swear that is his recollection. 
He has already taken an oath, Your Honor, that he will tell the truth and 
nothing but the truth. 

THE COURT: I don't know what he won't swear to. He said he 
won't swear to it. 

You mean you won't swear that that was your recollection, or you 
won't swear that was a mark you say on the lady's neck ? 

THE WITNESS: As my memory serves me, Your Honor, T recall 
a small mark on Mrs. Taylor's neck, but I can't be positive. My memory 
isn't that vivid. ; 

THE COURT: Well, the Court will allow the answer to stand for 
what it may be worth either way. : 
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BY MR. HAHN: 

Q. But it is true, is it not, that you didn't -- if you saw such a 
mark you didn't make any note of this in the record and no such note 
exists? That we can agree on, can we not? A. No, sir, I can't agree 
on that. I don't think it appears in this jacket which -- 

Q. May I please ask you, so the jury won't be in doubt, to look 
through the jacket and see if there is any reference to it? 

A. (Examining) 
* * * 

THE COURT: Counsel may proceed. 

(Thereupon, the witness who was on the stand prior to the recess, 
Angelo Bonaccorsy, resumed the stand and the following occurred:) 

BY MR. HAHN: 

Q. There was a pending question requiring an examination of the 

witness’ file. 


Are you prepared to give me an answer to the question now? 


A. Yes, sir. 

Q. What is your answer? A. It does not appear in these notes. 

Q. There is nothing in the notes and you did not testify as to any 
such fact on direct examination, either? A. No, sir. 

Q. And there is nothing in your notes about any mark or bruise or 
scratch? A. No, sir. 

Q. On the defendant's face, neck or arms? A. Complainant's. 

Q. Iam sorry. The complaining witness’ face, neck, arms, and 
so forth? A. No, sir. 

MR. HAHN: No more questions. 

REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Mr. Bonaccorsy, you were questioned by Mr. Hahn about the 
use of the word "daddy" frequently. 

Have you seen the statement of the complaining witness? Were 
you familiar with the complaining witness' signed statement in this 


case? A. Yes, sir. 
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Q. Does that refresh your recollection as to where you have heard 
the word "daddy" used by the complaining witness? A. Yes. 

Q. Have you -- do you recall now that the complaining witness 
used the term "daddy" frequently? A. Yes. 

Q. When? A. She used it to me when I originally i interviewed her 
at her home about 6:00 a.m., and she also used it when she gave her 
signed statement to the policewoman in our office. 

MR. BLACKWELL: Thank you. I have no further questions, 

MR. HAHN: No more questions. 

* * * * 3 

MR. MORGAN: Are you resting? I have a motion to be made out 
of the hearing of the jury. | 

THE COURT: You can make the motion now and it will be con- 
sidered as if the Government has rested. 

MR. HAHN: No. This is before they rest. 

MR. BLACKWELL: Before I rest? 

MR. HAHN: We have two motions. 

THE COURT: All right. 

MR. HAHN: The first has to do with the testimony which the 

mother, Mrs. Smith, gave about her telephone conversation. We 
made one earlier objection by Mr. Morgan since no connection was made 
with respect to that telephone conversation and since it is hearsay and 
during the trial no effort was made to relieve it of its hearsay quality, 

I ask that that testimony of what she heard her daughter say on the 
telephone be stricken and the jury be so instructed. 

MR. BLACKWELL: If Your Honor please, you will recall that the 
complaining witness, Mrs. Beulah Taylor, testified on direct examination 
that immediately after this she called her mother on the phone and her 
mother has testified she received this call within a certain time, some 
time after five o'clock. The daughter testified she called at that time. 
The mother.testified to the condition of her daughter. She knows her 
daughter's voice and heard it down through the years. After she received 
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this call from the daughter and the daughter seemed very nervous and 
tired and exhausted she practically immediately grabbed a cab, hailed 
a cab and went to her daughter's home. 

THE COURT: I have your point. You can make your statement 
for the record. 

What is the basis for your motion to strike ? 

MR. HAHN: The testimony is hearsay. It will only be permitted 
if close enough to the res gestae to be involuntary. 

THE COURT: That point has not been reached but this is within 
the area, it seems to the Court, of res gestae unless counsel has some- 
thing to persuade the Court differently. 

The prosecuting witness' mother testified, after the prosecuting 
witness testified to this conversation, the mother testified she left the 
house about five o'clock, or such an hour; she got up at five o'clock to 
go to work and this was about five o'clock; and the testimony of the 
woman regarding the scream and the testimony of the prosecuting 


witness regarding the time put it within the time range and the Court 


would feel that would be within the aurora -- the word was used res 
gestae -- spontaneous expression. 

MR. HAHN: The reason we did not make the motion at the time 
was because I felt that the Government's position in tying this testimony 
in close enough was defective but that they would put on other witnesses 
that would tie this in perhaps closer. 

THE COURT: Time-wise you mean? 

MR. HAHN: Time-wise. 

MR. MORGAN: It is more than time. It is a long period and not 
close. 

MR. HAHN: She did a number of things in between the time she 
said she called her mother. 

THE COURT: I think I will overrule that. I will let the record 
stand on that. 

MR. BLACKWELL: The police officer testified also what time 
he received the call. 
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THE COURT: That motion is overruled. Do you tave another 
motion ? 

MR. MORGAN: Yes. I have another motion based on Ewing -- 
United States vs. Ewing. 

* * 

(AT THE BENCH:) 

MR. HAHN: Just a small point, Your Honor. It may pecome 
important. My motion we ask to be considered as having been made before 
the Government rested. 

THE COURT: Striking the testimony of the mother of the 
complaining witness? 

MR. HAHN: Yes. 

THE COURT: That will be so considered, noted, and overruled as 
before the Government rested. 

The motion for acquittal on the ground of lack of corroboration 
will be noted as having been made after the Government rested. 

MR. MORGAN: Thank you. | 

* * * 

THE COURT: Counsel may proceed. 

MR. MORGAN: Mr. Bernard Smith. 

Thereupon 

BERNARD SMITH 
the defendant herein, was called as a witness in his own behalf and, 
after having been sworn by The Deputy Clerk, was examined and testified 
as follows: | 
DIRECT EXAMINATION 
BY MR. MORGAN: 
Q. Mr. Smith, keep your voice up and talk loud enough for me to 


hear you and the Court and jury to hear you. Keep it up. A. Yes, sir. 
Q. What is your full name? A. Bernard Smith. ! 
Q. Are you the defendant in this case? A. Yes, sir, 
Q. Where do you live, Mr. Smith? A. I live at 1815A Street, 
Southeast, in Washington. | 
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Q. Is that A, as in apple? A. Apple. 
Q. In the District of Columbia? A. In the District of Columbia. 
Q. Who were you living with at that address? A. I live with 


Lottie Jones. 
Q. And are you married to Lottie Jones? A. No, sir. 
Q. Are you married to anyone? A. Yes, sir. 
. One of the witnesses that already testified? A. Yes. 
Q. Who is that? A. Maggie Lee Smith. 
Q. When were you married to Maggie Lee Smith? A. I met 
Maggie Lee Smith in 19 and 46, June the 29th, my birthday. 
Q. And at that time did she have any children living with her ? 
A. Yes, Sir. 
Q. Who were they? A. She had Tommy Lee, James, and Beulah 
Mae. 
Let's go over that again. Tommy Lee. A. James. 
Q. James. A. And Beulah Mae. 
Q. And what is Tommy Lee's last name? A. His last name was 
Mobley. 
Q@. When you started to live with her did those children stay with 
you all? A. Yes, sir. 
Q. And did this continue until sometime in the 1950's? A. In 
19 and 52. 
. What happened then? A. I got in trouble and went to Lorton. 
You were arrested for robbery? A. Yes. 
Is that right? A. Yes, sir. 
And convicted and sent to Lorton? A. Sent to Lorton. 
And how long were you in Lorton? A. I was in Lorton five 
years and five months and days. 
Q. And when you were released from Lorton what did you do? 
A. Iwas released from Lorton in 1958, May the 17th. I came to 
Washington, to the Parole Board in the District Building. 
Q. All right. And then, where did you live? A. I lived at 
1309 Fairmont Street, Northwest. 
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Q. Who else was living there? A. My wife, my step-daughter, 
and my two sons was living there. 

Q. When you say your two sons, you mean your wife’ ‘8 two sons; 
isn't that right. A. Yes. : 

Q. Notyour children. A. Not my children. 

Q. And your step-daughter is not your child? A. No. 

Q. And that's Beulah Mae Taylor; is that right? A. ‘Beulah Mae 


Taylor. 
Q. All right. Now, how long did your wife stay there ? A. She 
stayed there at least around about four months. Average SUE about 


four months. 

Q. And then what happened? A. I didn't have a job at that present 
time then, and she had a boy friend sleeping downstairs with her, and I 
was sleeping upstairs in the room with her mother -- her mother-in-law-- 
I mean my mother-in-law. And she told me to come on up and sleep in 
the room with her on the cot. So my wife was downstairs sleeping with 
another man in the bed, which I couldn't say anything about. I couldn't 
do nothing about it because she was in her own house. And she told me 
not to say anything about it. SoI didn't. I didn't say anything until I 
got a job. 

Q. And then, did you finally get a job? A. Yes, sir. I got a job. 

Q. Then, what happened? A. I went to work. I went to work for 
Mr. Perry Wallace at 917 G Place. Construction. . 

Q. After that did you make any complaint to your wife about 
sleeping with this other man? A. No, sir. I didn't. 

Q. Did she continue to stay there in the same house ? A. She 
stayed in the same house for four months. 

Q. Then, what happened? A. She left. She gota government 
income tax check and she didn't have no money to move her furniture 
with. So she got an income tax check. I gave it to her when she came in 
that evening and she had it cashed and that next day she sent a truck to 
pick up her furniture. 
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Q. She moved out? A. Yes, she moved out. 

Q. Did the fellow go with her? A. Yes, the fellow went with her. 

Q. Who stayed at the house? A, I stayed right there at the house. 

Q. Who else was living there besides -- well, was Beulah Mae 
still living there? A. Beulah Mae was living on the second floor. 

Q. Was Tommy Lee living there? A. Tommy Lee was living in 
the basement. 

Q. Who else was living there? A. James, he was living in the 
basement, my mother-in-law, and her mother. 

Q. Your mother-in-law's name is what? A. Galatia Foster. 

Q. And what is her mother's name? A. Lula Foster. 

Q. And they were all there? A. Yes, sir. 

Q. Did you continue to live there? A. I continued to live there. 

Q. Did there come a time at that, there, that you had intercourse 
with Beulah Mae Taylor? A. Yes, sir. 

Q. Will you tell us what happened? A. Well, in 19 and 59I was 


working for Mr. Perry Wallace and made $117 a week. I came in and I 
give my mother-in-law $35 a week for my living in the house. The money 
kept, you know, accumulating so on me until she come through the room 


at times -- 

Q. Who came through? A. Beulah Mae Taylor. That's my step- 
daughter. 

Q. Yes. A. She came through the room at times, you know, with 
nothing on but just her pants -- it was an attempt -- I mean, her pants 
and nothing on, just her pants, and going to the bathroom. And she 
knowed I was giving my mother-in-law that money, you know. I was 
making good money. And she asked me for some money. 

And so I said, "Not just like that."’ Don't give no money, just like 
that, you know. Because I have a wife and I like to do things like any- 
body else do. 

And so she asked me for $25. I said, "Twenty-five dollars for 
what? 
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And she said, 'You can go to bed with me.' 

So I had at least about $96. So after she said $251 gave her the 
$25 and we went in the basement, and we had intercourse together in 
the basement. : 

Q. Now, did you do that more than one time in Fairmont? 

A. Yes. Idid it one time on Fairmont Street, and in the ten hundred 
block of Tenth Street, Northwest. That's when she moved away from 
1309. 
Q. Allright. Did you give her $25 at that time? . I give her 
$25 on Tenth Street. : 

Q. Now, did there come a time when some weeks before the 
occurrence about which they people were talking here today that you 
talked to her on the phone concerning a chicken sandwich ? A. Yes. 

Q. Did she call you or did you call her? A. She called me. I 
was in bed when she called me. She called me around 1: se: 

Q. In the morning? A. In the morning. 

Q. What did she say? A. She said did I have any money. I told 
her I didn't have no money. 

I asked her what was wrong. She said she wanted a chicken 
sandwich and I told her I didn't have any money to get a chicken sand- 
wich with. | 

So, my girlfriend, Lottie, she spoke up and said, "What do she 
want ?"' 

I said, "She wants a chicken sandwich." 


And she said, How much does a chicken sandwich cost rau 

I said, "I don't know. About a dollar or ninety KES something 
like that.” | 
So she said, "I let you have a dollar to get her a chicken sandwich 


with." 
Well, it was in the spring of the year, real warm, so I got up out 
of the bed. That's the night I didn't want to go over there. 
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So, I got up out of the bed and just slipped on some clothes, some 
summer clothes, and went out and got in my car and went to the Shrimp 
Boat and got her a chicken sandwich. I think the chicken sandwich cost 
about seventy, or seventy-five, or eighty cents, something like that. 

So I carried the chicken sandwich over to her house at 218 

Anacostia Road, and I knocked on the door -- 

Q. Did you have a car? A. Yes, sir. 

Q. Is that your car? A. Yes, sir. That*s my car. 

Q. You used that car to get over there, is that it? A. Yes, sir. 

Q. What did you go when you got there to Anacostia Road? 

A. I got to Anacostia Road and I knocked on the door. She raised the 
window and told me to come on in, the door was unlocked. So I went 
on in and went on upstairs. She was laying upstairs on the bed with 
nothing but just a coat on and no pants. 

So she said, "Did you bring the chicken sandwich ?" 


I said, Yeah, I brought the chicken sandwich." I said, ''But I got 
to go back home." 

She said, ''Well, get in the bed with me." 

I said, "Well, I can't do it right now. I got to go back home. 

So, just one of those things, I got in the bed with her and I stayed 
there for about at least thirty or forty minutes, over thirty or forty 


minutes, 

Q. Did you have intercourse with her? A. Yes, sir. I had 
intercourse with her that night. 

Q. All right. Then, what was the next time that you had any 
conversation with her that night? A. Well, she called me. It was about 
two months after that. She called me. I was working at the Rock Creek 
Gulf Service Station. She called me up on the telephone that evening. 

Q. Let me stop you right there. Could you tell us what day that 
was with reference to the time the police came and got you and arrested 
you? A. Yes, sir. 

Q. What day was it? A. It was on the 17th of May. 


67 


@. You were arrested on the 17th of May? A. On the 17th of 
May, about -- 

Q. What day was this she called you? A. Well, she called me on 
the 16th. 3 
Q. What time approximately? A. On the 16th around about 
twenty or twenty minutes past three o'clock in the evening. 

Q. All right. And you were on duty then? A. I was on duty. 

Q. When did you get off duty? A. I get off duty at six o'clock. 

Q. What did she say when she called? A. She called me on the 

phone and asked me did I have any money. I told her I did not 
have any money right now in my presence. I said but I could get some 
money. She said, "If you get any money come on over to the house." 

So I got off at six o'clock and I went on to the house and I et and 
I sit down and I looked at TV for a little while. | 


I told Lottie I want to go up on Eleventh Street for a little bit. 


You know, get away from her. 

So I left her and went up on Eleventh Street. 

Q. Before you get up on Eleventh Street, did you have any money 
atall? A. Yes, sir. : 

Q. How much did you have ? A. Thad $17. 

Q. Allright. Now, what did you do when you went up on Eleventh 
Street? A. I went up on Eleventh Street. A boy up there owed me 
some money on Eleventh Street for breaking the axle in my car and so 
he never did pay me the money for breaking the axle so I ‘paid the 
$19.50 for the axle. And I had to put it in myself but he never did give 
me the money for breaking the axle. : 

Q. All right. Did you find this man? A. Yes, I found him on 
Eleventh Street. : 

Q. Did he give you any money ? A. No, sir. He didn’t have any 
money. : 

Q. Then, where did you go ? A. I went from there to the filling 


station. 
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Q. Were you in your car? A. Yes, sir. 

Q. When you got to the filling station about what time was it if you 
remember? A. It was around about 11:30 or something to 12. rll 
say about 11:30. 

Q. All right. 

MR. BLACKWELL: Is that A.M. or P.M.? 

THE WITNESS: It's P.M. 

BY MR, MORGAN: 

Q. 11:30 P.M. And what did you do when you got to the service 
station? A. I got to the service station. Tommy Perkins asked me how 
soon was I going back home. So I told him it wouldn't be too very long 
before I be going back home. He said, "Well," he said -- 

MR. BLACKWELL: I object to what he told you. 

MR. MORGAN: Don't say what Tommy Perkins told you. 

BY MR. MORGAN: 


. Did you make any inquiry concerning money at that time ? 


. Who did you request money of ? A. I asked John for some 


Who is John? A. John Newman. 
John Newman. Did he work there? A. Yes. 
What is his job? A. He's the boss on the job when the head 
boss is gone. He takes over. 
Q. Is he a white man or acolored man? A. He's a white man. 
Q. Allright. Did he give you any money? A. No, sir. He didn't 
have any. 
Q. Did he give you anything else? A. Yes, sir. 
Q. What did he give you? A. He give me some whiskey. 
Q. How did he give it to you? A. He give it to me in a Coca Cola 
bottle, one of those king size Coca Cola bottles. 
Q. And did you drink it? A. Yes, sir. 
Q. Drink it all that he gave you at that time? A. Yes, sir. 
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Q. What did you do then? A. I left there -- me and Tommy 
Perkins left there and we went to the Shrimp -- I mean, not the Shrimp 

Bowl, but the Five Point, down there at Twelfth and Florida 
Avenue, Northeast, and I told Perkins, I said, "Let's have a few drinks.” 

No. Perkins asked me, he said, "Let's have a few drinks. Wy 

I told him, I say, I didn't have any money right now. I say, "I'm 
trying to get some money.” 

And he said he -- 

MR. BLACKWELL: (Interposing) I object to this conversation. 

THE COURT: Sustained. 

BY MR. MORGAN: 

Q. Don't tell me what Perkins told you. Just tell 1 me what you did. 
A. Well, we went to Five Point and we had a few beers there at the 
Five Point. I guess it was about something to twelve or a little after 
twelve. They stop selling beer around about twelve o'clock. So we 
had a few drinks of liquor there at the Five Point. | 

So, the man said he's not selling any more drinks. | 

So, I told Perkins, I said, "Well, let's go home." | 


He said, "Well, you take me home and then you go where you want 


to go." 
And I took him on home. I got him home in three minutes or two 
minutes. I took him home. He lived up on Twelfth Street. And I got 

him home and I told him I would be in tomorrow and so I left 
there and I comes to Beulah Mae Taylor's house. | 

Q. You went from there to Beulah Mae Taylor's house. A. Yes, sir. 

Q. About what time was that? A. It was around about 12:30 or 
something to one o'clock. ) 

Q. Was Beulah Mae Taylor there? A. Yes, sir. 

Q. How was she dressed? A. She was dressed in a blue dress 
and I think she had on a pair of red shoes and a jacket. 

Q. What did you say to Beulah Taylor? A. I told her, I said, 
"You called me for the money, but I haven't got the money yet, and I 
will try to get the money." | 
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Q. What did you do then? A. She said, "Well, I'll go with you in 
the car to get the money." 

So, she runs out and jumps in the car. 

And I left her house and went to Mr. Walker's. 

Q. What's his name? A. Mr. James -- I think it's Westley 
Walker. 

Q. Where does he live? A. He lives on Dix Street, Northeast. 

Q. Isee. You went there. A. Yes, sir. 

Q. What did you do when you got there? Did you both get out of 
the car? A. No. She stayed in the car. 

Q. What did you do? A. I got out and went upstairs and knocked 
on the door of Mr. Walker's and he said, "Come in." 

And I went in and talked with Mr. Walker and I said, "Mr. Walker, 
have you got $8.00." 

He said, ''No,”’ he said, ''I just got broke myself," and he said, 
"If Thad it I'd let you have it." 

I said, "O.K." 

I know he would let me have it if he had $8.00, he would let me 
have it, but he didn't have it. 

So I told him, I said, "O.K., I'll see you later." 

Q. Let me ask you: What did you ask the man for $8.00? A. Well, 
I know if I go with her and couldn't get the $8.00 she would squabble if 
I didn't have the $8.00. I mean, I had the $17 and she squabbled and I 
always go with her with $25. 

Q. In other words, that was the price. A. That was the price. 

MR. BLACKWELL: I object, Your Honor. That's a highly leading 
question. He is putting words in this witness' mouth. 

MR. MORGAN: Well, I will withdraw that. 

THE COURT: That is withdrawn and the jury will disregard it. 
Proceed. 


BY MR. MORGAN: 

Q. Why, if you had $17, did you want $8.00? A. So I could have 
intercourse with her with the $25.00. 

Q. Allright. Well, now, you didn't get the $8.00 from Mr. Walker. 
A. No, sir. 

Q. And then you got back to the car did you say anything to her ? 
A. No, I didn't say anything to her. 

Q. What did you do? A. She asked me where am going. I told 


her Iam going back to the filling station. 
She said, "It’s too late now." 
I told her, "No, it's not too late.” 
Q. So, you did go to the filling station? A. I went back to the 


filling station. 

Q. Who was there? A. John Newman and Burke. Burke had 
come on. 

Q. Who is Burke? A. That's the big heavy fellow, white fellow. 
He's the night boss from 12 to 8, I think. 12 to 8. 

Q. Where did you park the car? A. I parked the car in the back 

of the filling station. 

Q. Is there some sort of a lot back there? A. - we park cars 
back there whenwe get through with them on the front. We park them 
back there, when we can't park them on the front. 

Q. Is that well lit or poorly lit? A. What's that? 

Q. Is that well lit or poorly lit lot in back? A. The lot belongs 
to the station. 

Q. I know, but are there lights back there or is it dark? A. No 
lights. 

Q. All right. After you parked the car what did you'do? A. I went 
out and went through the filling station on the grease side and went on in 
there and Burke and John was standing in the office. : 
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. Did Beulah Mae go with you? A. No, sir. She stayed in the 


. What did you do when you go inside ? 
* * * * 
. Did you get any money at all? A. Yes, sir. 
. How much did you get? A. I got $2.00 from John. 
. From whom? A. I got -- no. I got $2.00 from Burke. 

Q. From Burke? A. Yes, sir. From Burke. 

Q. And did you tell anyone you had Beulah Mae with you or a girl 
with you? 

* * * * * 

Q. Did you state to anyone that you either had a girl with you or 
that you had Beulah Mae with you? A. I told him I had my step-daughter 
out there in the car. 

Q. And did you make any offer to myone with respect to her in 
order to get the money? A. Yes. 

* * * * * 

Q. After that what did you do, after you got the $2.00? A. After 
I got the $2.00 she asked for a chicken sandwich so I told her I said, 
"O.K. I'll stop and get a chicken sandwich." 

So I comes on out Florida Avenue and into Benning Road and 
stops at 17th and Benning -- not 17th and Benning. Eighteenth and 
Benning. A little joint there. I bought a chicken sandwich in a little 
sandwich shop. It's made like a street car in there. 

So I bought her a chicken sandwich and I brought it back out. 
That broke the $2.00 I had got from Burke. So I had $17 and change in 
my pocket. So I got a chicken sandwich out of that and a soda. She 
wanted a soda. So I give her the chicken sandwich and the soda and she 

had that. 

I asked her where did she want to go now and she said she want 
to go home. We left there and went to her house. 
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We went in the house in the front door. She was in front. She 
opened the door and went in and went on upstairs and I went on upstairs 
with her, and she got upstairs and she started pulling off her clothes. 
She said, "Did you get the money." 

I said, "Yes, I got the money." 

So, she said, Well, give me the money." 

So I went in my pocket and brought out a roll and hand it to her. 

She taken the $17 and put it under the pillow. 

So after I got in the bed, pulled off my clothes and got into bed 
with her we had intercourse and it wasn't too long. and so I got out of 


the bed and she got out and she went under the pillow and got the money 
out and she counted the money, and she counted the mn EE and she say 
I didn't have $25. 

I told her, I said, "No, you don't have the $25; you ac have but 


$17." 

She said, "No, you supposed to give me $25." 

I said, "I'll give you $25 in the morning soon as I get a loan on 
my car." 

She said, No," she wanted the $25 now. I mean the $8 00 now, 
which makes it $25. 

So, she went downstairs and put on her house coat and went 
downstairs -- 

Q. Did she keep the money? A. Yes, she kept the money. 

And so I was upstairs putting on my clothes. 

In the house, before that, the kid, before we left there they said 
there was something on the floor. She had throwed up from, the whiskey 
that she was drinking from the filling station. It was water, It was 
mixed with water. Whiskey was mixed in with it. It was water on the 
floor. Idon't doubt it. There was water on the floor but there was 
whiskey mixed with it. 

And she went downstairs and she got a knife. I got my clothes on 
and I started downstairs and she asked me, she said, "Where are you 
going?" 
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And I say, "I got to go home because I got to go to work; I got to 
be to work at seven o'clock." That was my early day to be at work at 
seven o'clock, on a Wednesday, -- I mean, on a Tuesday. 


So she said, "You're not going nowhere until you give me the $8.00." 


I told her, "I can't give you the $8.00 when I don't have it, the 
$8.00." 

Then, she said she wanted the $8.00 now. And I said, "I got to go 
home. I don't have it. I will give it to you just as soon as I can make 
a loan on the car." 

So I started around to the side of her and there was a mop, it was 
a mop or broom in the corner, and so I got the broom and knocked the 
knife out of her hand. 

That's when ‘she started screaming and hollering. 

So, the lady next door she come out on the porch and she said, 
"Somebody out on the porch listening." 

I said, ‘Yes, was nobody but Gertrude." I said, "That's one of 
your friends too." 

MR. BLACKWELL: Iam sorry. I didn't understand the defendant, 
Your Honor. I didn't get that last statement, Your Honor, about the 
lady out on the porch. 

THE DEFENDANT: Yes. It was someone come out on the porch. 
I don't know if it was a lady or girl. Someone come out on the porch. 

And she said, "Somebody come out on the porch.” 

So she cut the light off. She cut the light off. 

BY MR. MORGAN: 

Q. When you say "she" who are you referring to? A. Beulah Mae 
cut the light off. 

Q. Beulah Mae cut off the light where? A. In the front room. In 
the front room where her TV and everything is. 

Q. Was she still screaming then? A. No, she had stopped 
screaming. I had taken the broom and knocked the knife out of her 
hand. 
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Q. Had she stopped screaming? A. Yes, sir. 

Q. When did she turn the light off? A. After she let me out -- 
I mean, after she saw the woman on the front; somebody was on the 
front. She cut the light out. I told her it was somebody out there on the 
front, you know, listening at her, you know, screaming and hollering. 

So, she turned the light off and asked me, said, "Which way you 
going out ?"’ : 

I said, "I'm going out the front door." 

She said, "Don't go out the front door; go out the back door.” 


So I went out the back door and went around and got in my car and 


come on home. 

Q. You referred to the fact she had had something to drink at or 
from the service station. A. Yes. 

Q. Tell us what you meant by that. A. Well, she asked for a 
drink of liquor. I asked John for a drink and he gave me a drink and he 
told me to get the rest out of the bottle. 

Q. Go ahead. A. I give it to her. 

Q. You had gotten a drink earlier in the day, had you not? A. Yes. 

MR. BLACKWELL: 1 object, if Your Honor please, to the form of 
the question. : 

MR. MORGAN: I withdraw that. 

THE COURT: Proceed. 

BY MR. MORGAN: 

Q. Ibelieve your testimony was you had already had one drink. 
A. Yes. : 

Q. Is this the same drink or another drink? A. Another drink. 
Q. Who let you have the drink? A. John Newman. 

Q. And how did -- 

MR. BLACKWELL: I didn't get the name. 

MR. MORGAN: John Newman. 

THE WITNESS: John Newman. 


BY MR. MORGAN: 
Q. What did you do with the drink when you got it? A. I give her 
a drink of it. 
Q. Did you have any of it? A. Yes, sir. 
Q. Where did you go after you went out the back door? A. I went 


out the back door and got in my car and come home. 

Q. And you came to what place? A. 1815 A Street, Southeast. 

Q. Do you know what time it was when you got home? A. Yes, sir. 

Q. What time? A. It was around about, I would say about five, 
about five minutes to five. 

Q. Five minutes of five? A. Yes. 

Q. What did you do when you got home? A. I got home and Lottie 
asked me, she said "You liked to stayed out all night long, didn't you ?"' 

I said, "No,"’ I said, "Not quite all night long."’ I said, "Almost 
all night long." 

And so I got in the bed. 

Q. Did you goto sleep? A. Yes, sir. 

Q. What happened next? A. She woke me up around about 7:30 
to eat breakfast. 

Q. Did she fix breakfast for you? A. Yes, sir. 

Q. Did you have breakfast? A. Yes, sir. 

Q. What did Lottie do? A. She fixed up and went to work. 

Q. About what time was that? A. She goes to work; she got to be 
to work at 8:00 o'clock. 

Q. When did she leave? A. She left around about twenty minutes 
late. It don't take too long for her to get to work. 

Q. Did anything else happen after she left? A. Yes. 

Q. What happened? A. The police come and -- somebody knocked 
on my door and I asked who it was and nobody said who it was. SoI 
opened the door and he come in and I asked him who he was. 

Q@. Who came in? A. The detective, but it wasn't that detective 
there. 

Q. Some other detective. A. Yes. 
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Q. What did he say? A. He asked me when was the last time I 
seen Beulah Mae Taylor. : 

Q. What did you tell him? A. I told him, I said, "About a couple 

of weeks ago,'' something like that. 

Q. What did you do then? A. He said she didn't say that; she was 
up at the Headquarters now and making a statement on me. 

Q. What did you say? A. I told him I don't know what kind of 
statement she made. 
Q. What happened then? A. Hesaid he had to go to the Precinct 
with me. 

Q. Did you go to the Precinct? A. Yes. 

Q. When you got to the Precinct what happened ? A. When they 
carried me in to the Precinct my wife and my step daughter was sitting 
up in the squad out there and they carried me on back to es last desk and 


I sat down. 


Q. Did Beulah Mae say anything to you while you were there ? 
A. No, sir. 
Q. She didn't make any statement to you at all? A. No, sir. 
Q. Did you hear her make a statement to the police in your 


presence? A. Yes, sir. 

Q. What did she say? A. She said that I broke in the house and 
run upstairs and throwed her across the bed and choked her. That's 
what she made the statement. : 

Q. In front of you? A. Yes. 

Q. What did you say? A. I didn't say anything. 

Q. Did you thereafter say that you had not been with her ? 

A. No, sir. Idid not say that. : 


Q. You had already said that? A. Yes, sir. 
* * * * 


Washington, D. C. 
Thursday, Dec. 14, 1961 


* * * 
BERNARD SMITH 
The defendant herein, resumed the stand and, having been previous- 
ly duly sworn, was examined and testified further as follows: 
CROSS-EXAMINATION 
BY MR. BLACKWELL: 
Q. Ibelieve you stated yesterday that you were employed ata 
Gulf gasoline station up on 14th Street, near 14th and Park Road, that is 
on May 17; is that correct? A. No, sir. 
Q. Where were you employed? A. Eighteenth and Columbia Road. 
Q. Thanks. 18th and Columbia Road. A. That's right. 
Q. Where is that? Is that near the Riggs National Bank? A. Right 
behind the Riggs National Bank on Adams Mill Road. 
Q. How long have you been so employed there? A. I've been em- 
ployed there a little over two years. 
What is your salary there? A. $65 a week. 
- $65 a week? A. $65 a week. 
How many days a week do you work? A. Six days a week. 
. Six days a week and $65 a week? A. Yes. 
. And what are your hours? A. From ten to six. 
- Tento six? A, Ten to six. 


Every day? A. Not every day. Wednesdays I go in seven to 


Q. Seven to four on Wednesdays? A. Right. 
Q. Directing your attention to Wednesday, May 17: Did you go in 
at seven o'clock? A. No, sir. 
Q. Why didn’t you go in that particular morning? A. Well, I had 
to get this money together. 
162 Q. Had to get what money together? A. The money what I promised 
to give her. 


Q. Now, you had promised her eight more dollars sometime around 
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five o'clock a.m., on the morning of May 17th? A. That's right. 
Q. And you decided not to go to work because you were going to go 
around and try to get $8 for her; is that right? A. Yes. 
Q. Did you call your employer and advise him you would not be in? 
A. Yes. : 
What time did you call? A. Icalled around about eight o'clock. 
Who did you talk to? A. I talked to Mr. McTile. 
. Mr. who? A, Mr. McTile. , 
. (Spelling) M-c T-i-l-e? A. Yes. I think so. 
Q. Thank you. When did you tell him you would be in? A. I told 
him I wouldn't be in. 
Q. Not coming in all day? A. I didn't come in all day. 
Q. But you told him at eight o'clock you would not be in all day; 
is that right? A, That's right. 3 
Q. What were you going to do to raise this $8? A. To raise $8 I 
was going to get a loan on my car for,$25. 
Q. What make car do you have? A. A'49 Ford. 
A ‘49 Ford. And, of course, itis allclear? A. Yes, sir. 
. I mean, it is all paidfor? A. All paid for. | 
When did you buy it? A. I bought it in April. 
Where? In New York? A. No; Washington. 
How much did you pay for it; $100? A. I paid $125 cash. 
. $125 cash in April of this year? A. Yes. 
Do you recall that date in April? A. No, sir; I don't. 
Q. And you bought a car, a 1949 Ford for $125 in April and sometime 
around May 18 you were planning to get a loan on it; is that right? A. 
Yes, sir. : 
Q. Where were you going to get that loan? A. I was Soin to get 
the loan from Herson's at Eighth and O. 
Q. How much were you going to get? A. I was going to get $25. 
Q. You didn't need but eight, did you? A. That's all I needed, 
eight. : 


Q. But you were going to get $25? A. Yes, sir, $25. 
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Q. Did you go to Herson's and get that $25? A. No, sir, I didn't; 
sure didn't. 
Q. I believe you testified you married the complainant's mother 
in 1948; is that right? A. No, sir. 
Q. What was it? A. 19 and 46, June 29. 
Q. Pardonme? A. June 29, 1946. 
Q. And at that time Beulah Mae Taylor was only seven years old; 
is that right? A. Seven years old. 
Q. What were the ages of the other children? A. I couldn't tell 
right now exactly, but they was young. 
Were they younger than Beulah Mae? A. That's right. 
And you lived with her until when? A. I lived with her up until 


Then there came a time you separated; is that right? A. That's 


And you say you went away at that time? A. Yes, sir. 
While you were away and then you returned, I believe you test- 
ified, on May 17? A. That's right. 

Q. 1952? A. That's right. 

Q. So this May 17, 1961, was your eleventh anniversary, the eleventh 
anniversary for you; is that right? A. That's right. 

Q. And now, after you returned, you testified about how your wife 
lived downstairs at 1309 Fairmont Street, Northwest, with another man. 
A. That's right. 

Q. And she was living with another man when you returned; wasn't 
she? A. That's right. 

Q. And you didn't say one word about it, did you? A. No, sir. 

Q. You didn't protest to her? A. No, sir. 

Q. You considered your marital relations all severed as far as 
she was concerned? A. I didn't consider they was severed because if 


she was living with another man nothing I could say because she was in 
her own home. 


Q. Did she ever ask you to come back? A. Yes, sir. 
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Q. How many times did she ask you to come back? A. Well, she 


asked me many times to come back. 

Q. While she was living with that man? A. Yes, while she was 
living with that man. 

Q. What did you tell her? A. I told her I wasi.'t dy to come back, 

Q@. Then there came a time when she received an income tax check? 
A. That's right. : 

Q@. And she took her possessions and moved out and left? A. That's 
right. 

Q. Did she ask you to come back after that? A. Yes, sir. 

Q. And you wouldn't go? A. I wouldn't go. 

Q. How many times, approximately, did she ask you to come back? 
A. Oh, she asked me many times. I have been with her, you know, since 

she's been with this man. 

Q. Pardon me? A. I have been with her since she's been with 
this man. 

Q. What do you mean "with her’? A. I been to bed with her since 
I been with this man -- since she's been with this man. | 

Q. How often? A. Not too very often. 

Q. When was the last time? A. Well, I would say in April, about 
the last of April or the first of May. 

Q. Did she ask you to come back then? A. Yes, sir. 

Q. In other words, she impressed you as actually loving you and 
wanting you to come back? A. Yes. 

Q. And you feel she is vindictive because you wouldn't take her 
back? A. Yes, sir. 

Q. By the way, is she a working lady? A. I emiagine so. She 
works all the time. I am a working man. 

Q. What about this -- what's her name -- Lottie Jones? A. Yes. 

Q. How long have you lived with Lott ie Jones? A. I lived with her 

about two years. 
Q. And what address? A. 1815 A Street, Southeast. 
@. 1815 A Street, Southeast? A. 1815 A Street, Southeast. 
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Q. You have some other addresses during that two-year period, 


haven't you? A. Yes, sir. 

Q. What were those other addresses? A. 1533 A Street, Northeast. 

Q. 1533 A Street? A. That's right. 

Q. A Street Northeast? A. Yes. 

Q. Was Lottie Jones living there? A. That's right. 

Q. Do you mean you haven't lived any place with Lottie Jones in 
the last two years? A. Yes, sir. I live with her at 721 Eye Street. 
That's where I first started living with her. 

Q. I wantto find out if you lived with anybody else other than Lottie 
Jones during this last two years. A. Continuously with her. 

Q. What kind of work does she do? A. She's housekeeper and 
keep the kids for Mr. Yates. 

Q. She housekeeps? A. Housekeeps. 

Does she have children living with you? A. Who? 
Lottie Jones. A. She has grown daughters. 
- Imean young children? A. No. 
- You say she has grown children? A. She has grown children. 

Q. Directing your attention to the evening of May 16, we will start 
back in the afternoon. You received a call, according to your testiminy 
yesterday, sometime in the afternoon from Beulah Mae Taylor while you 
were on the job; is that right? A. Yes, sir. 

Q. What time was that? A. Around about three or three-twenty. 

Q. And she told you at that time she wanted to get some money 
from you? A. That's correct. 

Q. She didn't specify the amount? A. No, she didn't. 

Q. What did you tell her? A. I told her I had some money. 

Q. And that's all you said to her? A. I had some money but not 
in my presence. 

Q. And you didn't let her know you would see her later? A. No. 

Q. You didn't say anything about seeing her later? A. Yes. I 
said -- she said if I get the money come on over, so I know what that 
means, when she says come on over. 
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Q. What does that mean? A. That means go to bed with her if I 
got the money. | 

Q. You go to bed with her without the money, don't you? A. No, sir. 

Q. You don't go to bed without $25? A. No, sir. 

Q. You testified you first had relations with Beulah Mae Taylor at 
1709 Fairmont Street, didn't you? A. That's right. 

Q. And that was in 1959? A. Yes. 

Q. And you gave her $25 then. A. Yes. 

Q. And every time you had relations with her you gave her $25, 
haven't you? A. All but one time. 

Q. And that was the last time? A. All except this last time. 

Q. Twenty-five dollars? A. That's right. 

Q. You couldn't be mistaken about that? A. Yes, I could be mis- 
taken about it. 

Q. Youcan? A. Surelcan. I told you the night I went over there 
and carried the chicken sandwich. 

Q. Oh, you didn't give her the $25 that night, did you A. I didn't 
have no $25. 

Q. You just finished telling us every time you had relations with 
her you gave her $25. A. I did not. 

Q. You didn't? A. No. 

Q. What did you say? A. I told you I had relationship with her 
when I had the $25. 

Q. You had relationship with her the night you took her the chicken 
sandwich, didn't you? A. That's right, but I didn't have no $25. 

Q. Then you didn't give her $25 every time you had relations with 
her, did you? A. I didn't say that. : 

Q. How many times have you had relations with her? A. I would 
say about four or five times. 

Q. You specified yesterday the time on Fairmont Street, the time 
in the 1000 block of Tenth Street. A. That's right. 

Q. And twice at 218 Anacostia Road. A. That's right. 


Q. Do you wish to put in another time? A. No, sir. 
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Q. So you had sexual relations with her four times and only paid 
her the sum of $67; is that right? A. $67? 

Q. Yes. A. Right along in there. Why you put it at $67? 

Q. You say you had relations with her at Fairmont Street and gave 
her $25, and $25 on Tenth Street. A. Four times wouldn't be no $65, 
would it? 

Q. Let me finish, please. 

$25 on Fairmont Street, $25 at the 1000 block of Tenth Street, and 
then, of course, the third time is for a chicken sandwich. A. That's 
right. 

Q. And then, you went with her for $17 on the 17th; is that right? 
A. That's right. 

Q. Is there any doubt as to whether that would be $67? A. Pretty 
close to it. 

Q. Now, she didn't say anything about $25 when you took her that 
chicken sandwich, did she? A. No, she didn't. 

Q. Wasn't that unusual? A. No, it wasn't unusual. I didn't have it. 

Q. Did she know you didn't have it? A. Sure, she did. I told her 
on the telephone I didn't have it. 

Q. Didn't I just ask you if she said anything about $25 and you said 
no she didn’t? A. I didn't say that. 

Q. Pardon me? A. I didn't say that. 

Q. You didn’t say that? A. No. 

Q. Well, she ‘discussed with you $25 before you came over, didn't 
she? A. That's right. 

Q. And she called you -- A. (Interposing) Not the night she called 
me for the chicken sandwich she didn't. 

Q. Didn't what? A. Didn't ask for no $25. 

Q. Did she say anything about $25 the night she asked for the chicken 
sandwich? A. No, she did not. 

Q. You had sexual relations with her without any discussion of 
money that night, didn't you? A. That's right. 

°Q. Well, then, I ask you: Wasn't that unusual? A. Sure, it was 
unusual 
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You didn't say anything about that money? A. I didn't say nothing 
about no money. 
Q. You didn't have any money that night? A. No. 
Q. As a matter of fact, you were lying in bed with Lottie Jones 
when she called you at about 1:30? A. That's correct. : 
Q. And asked you for a chicken sandwich? A. That's right. 
Q. And Lottie Jones loaned you two dollars -- A. a didn't loan 
me no two dollars. 
Q. She told you she would lend you two dollars, didn't she? A. She 
did not. 
Q. She told you she would let you have a dollar, didn't: she? 
A. That's right. Why did you run it up to two? 
Q. Iam sorry, sir. I apologize. A. I am, too. 
. Allright. She let you have the dollar. A. Yes. 
And that was around 1:30 when Beulah Taylor called? A. Yes. 
And you were lying inbed? A. Yes. 
And you have an extension in your bedroom? A. That's right. 
A telephone in your bedroom? A. I did. 
And Lottie Jones asked you who this was calling? A. That's right. 
And you told her? A. That's right. 
. And you told her about this girl wanting a chicken sandwich? 
A. That's right. 
Q. And you told her you didn't have any money? A. That's right. 
Q. And she said, "Well, I'll let you have the money to get the sand- 
wich with." A. That's right. 


Q. Did she know you were keeping company with sas A. No, she 
didn't know, but she believed something like it. : 


Q. She believed you were going over to Beulah Mae Taylor to enter- 
tain her; is that right? A. That's right. She didn't believe it. I mean, she 
just thanked me to go over there like that, you know. 

Q. And she let you get out of bed with her at 1:30 in the morning 
and gave you one dollar so you could get this chicken sandwich. A. That's 
right. 
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Q. And the chicken sandwich cost about 70 cents? A. Around 
about 70 cents. 

Q. Pardon me? A. Around about 70 cents. 

Q. And did you take some coffee or soda with it? A. No. 

Q. Just the sandwich? A. That's right. 

Q. And you practically stayed over there with her all night? 


A. No, sir. 

Q. How long did you remain there? A. Oh, about a couple of hours. 

Q@. When you got back what did Lottie say? A. She said, ''How long 
did you stay.” I said, "A couple of hours." 

Q. What did she say about that? A. Nothing. 

Q. Didn't she say anything about the change from that dollar she 
gave you? A. I kept it in my pocket. 

Q. Pardon me? A. I kept it in my pocket. 

Q. You kept it in your pocket? A. That's right. 

Q. Give us some idea as to the date of this transaction. A. I don't 
know what date it was. 

Q. I realize you wouldn't remember the exact date. A. It was at 
least about a month or a month and a half before this happened. 

Q. So, it was probably the latter part of March or the first half 
of April? A. No. It was something a little bit before April. 

Q. So, now, after you received this call sometime around three 
o'clock on the afternoon of May 16 of this year, and Mrs. Taylor indicated 
she wanted to know if you had some money -- A. (Interposing) Yes. 

Q. -- She invited you over if you did get the money? A. Yes. 

Q. You continued to work until what time? A. From that time 
until six o'clock. 

Q. And you got off around six o'clock? A. That's right. 

Q. When you got off you went straight home, didn't you? A. That's 
right. 

Q. And Mrs. Jones, Lottie Jones had your dinner ready for you? 

A. Yes, sir. 
Q. And you ate your dinner but you didn't tarry very long, did you? 
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A. Yes, I tarried a little bit at the house. 
Q. And you decided to go out, didn't you? A. Yes, sir. 
Q. Did you tell Lottie Jones where you were going? A. Yes. I 
told her I was going up on Eleventh Street. 
Q. And you did go up on Eleventh Street, didn't you? A. Icer- 
tainly did. : 
Q. And that was concerning collecting money a man owed you? 
A. That's right. 
Q. And you were unsuccessful? A. That's right. 
Q. Then, after you left there, where did you go? A. I left there 
and went to the filling station. 
Who did you see at the filling station? A. Tommy Perkins. 
. Tommy Burke, the manager? A. Tommy Perkins. 
Tommy Burke? A. I said Perkins. 
Who is Perkins? A. Perkins works at the Riggs National Bank. 
. Perkins works at the Riggs National Bank? A. That's right. 


. Does he have any connection with the filling station? A. He 


works there off and on part time. 

Q. What kind of work does he do at the filling station? A. He helps 
to wash cars and grease them. 

Q. What does he do at the bank? He is nota teller, is he? A. I 
think he is some kind of yard man. He parks cars there in the yard at 
the bank. 3 

Q. You saw Perkins there and you tried to borrow some money 
from Perkins, didn't you? A. No, sir; I didn't. 

Q. Who else did you see there? A. I saw John Newman and Tommy 
Gilmore. 

Q. Who is the manager there? A. Mr. Riddleton McTile. 

Q. Was he in charge that day? A. No, sir. 

Q. Who was in charge that day? A. John Newman. : 

Q. That was about what time? A. Around about 10:30 or something 
of eleven. 

Q. 10:30 or something of eleven? A. That's right. 
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Q. Did you borrow some money while you were there? A. No, 
sir. I tried but didn't. 

Q. From whom did you try to borrow money? A. John Newman. 

Q. He wouldn't let you have any? A. He didn't have any. 

Q. And you left? A. No, sir; I didn't. I stayed there awhile and 
talked, waiting for Tommy until he got off. 

Q. Who was that, Tommy Gilmore? A. Tommy Perkins. 

Q. Tommy Perkins. By the way, did you try to borrow money from 
Gilmore while you were there? A. That's right. 

Q. What did he say? A. He didn't have any. 

Q. When Perkins got off, what time was that? A. About quarter 
past eleven, I would say. 

Q. And after Perkins got off, where did you and Perkins go? 

A. Me and Perkins went out to the Five Point. 

Q. Where? A. The Five Point, 12th and Florida Avenue, Northeast. 

Q. That's a beer garden, is it not? A. That's correct. 

Q. How long did you remain there? Until about two o'clock? A. No. 
No two o'clock. 

Q. You remained there how long? A. About 30 or 40 minutes. 


Q. I understand you remained there until they stopped selling beer? 


A. Yes, sir. 

Q. And they stop selling beer in the District of Columbia, other than 
Saturday, and Sunday night, at two o'clock in the morning, don't they? 
A. I don't know. 

Q. But they had stopped selling beer when you left, had they not? 
A. Yes, sir. 

Q. So it must have been two o'clock; is that right? A. No, sir; it 
wasn't two o'clock. 

Q. This was on a Tuesday night, was it not? A. That's right. 

Q. Where did you go from there? A. I left there and went to 
Beulah Mae Taylor's house. 

Q. What time did you get to her house? A. I would say around 
about one or one-thirty. 
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What did you do when you arrived there? A. Went in the house. 
Did you have a key? A. No, sir. 
Who opened the door? A. She opened the door. 


© © 


© © 


. 


Did you go upstairs? A. Yes, sir. 
Went upstairs? A. Went upstairs. 


© © 


The living room is downstairs, isn't it? A. Yes, sir. 


Why did you go upstairs? A. She was upstairs, 
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Didn't she come down and let you in? A. Yes, sir. 
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Then, she invited you upstairs? A. That's right. 


And you went up in the bedroom? A. That's right. 


How long did you remain up there? A. Not too long. 
What did you discuss with her up there? A. I discussed I had 
et some money. 
You disclosed to her at that time you didn't have $25? A. That's 
right. I didn't have $25. 

Q.Did you tell her how much you had at that time? A. No, sir; I 
didn't. 3 

Q. So, I believe it was your testimony that you two: then left to go 
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look for some money? A. That's right. 

Q. Where did you go? A. Went to Mr. Walker's. | 

Q. What time was this, about; two o'clock in the morning? A. No. 
It was getting pretty close to two. 

Q. Where does Mr. Walker live, on Dix Street? A. Yes. 

Q. What block? A. The 4500 block. 

Q. Had he gone to bed? A. No, sir. 

Q. So, Mr. Dix didn't let you have any money; is that right ? 
A. That's right. 

MR. MORGAN: I think you mean Mr. Walker. 

MR. BLACKWELL: Iam sorry. Thank you. 

BY MR. BLACKWELL: 

Q. Mr. Walker didn't let you have any money? Ase That's neue 

Q. Where did you go then? A. Left there and went back to the 
filling station. | 

Q. Beulah Mae Taylor was still with you? A. Still with me. 
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Q. And you arrived back at the filling station, you say, at some 
time around 2:30 in the morning; is that right? A. Around three o'clock. 

Q. Three o'clock? A. Around three or ten after three. 

Q. Ten after three you arrived at the filling station. 

Who was at the filling station then? A. Burke. 

Q. Anyone else? A. Burke and John Newman. I think John Newman 
was there. 

Q. Allright. You went there to borrow $8, didn't you? A. That's 
right. 

Q. And you ended up borrowing two from Mr. Burke, didn't you? 
A. That's right. 

Q. You couldn't be mistaken about that, could you? A. No, sir. 

Q. He let you have $2. A. He let me have $2. 

Q. Sometime between three and three-thirty on the 17th of May of 


this year? A. Seventeenth. 


Q. And did you get anything from Mr. Newman? A. No, sir. I got 


some whiskey from Mr. Newman. 

Q. You say you put that in a Coca-Cola bottle, king size? A. King 
size Coca-Cola bottle. 

Q. You didn't drink any then? A. Yes, sir. 

Q. Did you take any away? A. No, sir. 

Q. Didn't take any away? A. No, sir. 

Q. Didn't you testify yesterday you took some away and gave Beulah 
Mae Taylor some? A. She drank it in the car behind the filling station. 

Q. Did you hear me ask you if you took any away from the station? 
A. That's still at the station. 

Q. Pardon me? A. That's still in the station. 

Q. Where were you parked? A. I parked in back of the station, 

Q. And these people saw this person in the car? A. I didn't say 
they saw her in the car. 

Q. Didn't you testify you were parked in the dark? A. I was parked 
in the dark in the back. 

Q. And they couldn't have possibly seen who was in your car, could 
they? A. Yes. Somebody saw it. I mean, John asked me who was in the car. 
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Q. Could they see this person sitting in the car in: the dark? A. I 
didn't say he seen her. 

Q. Iam asking you. A. I don't know whether he saw her or not. He 
asked me who's that I got inthe car. He must have seen somebody. 

Q. You worked at the station and you worked there at night and you 
parked the car back out there in the dark. Could you see who was in the 
car when you were in the station? A. I know who was in the car. 

Q. Could you see? A. Yes. Icouldsee. The light was shining 
through the filling station but, I mean, they don't have no light on the back. 


Q. What did you mean when you say you parked the car in the dark? 


A. It is dark back there in some places. 

Q. You said you parked in the dark. Did you park ‘in a spot where 
it was dark? A. No, sir, I didn't. 

Q. You parked in the light, didn't you? A. I didn't t park in the light. 

Q. Did you park in the light or the dark? A. I parked -- it was 
part of the light -- I mean, in some of the spots of it. | 

Q. While you were up there at the station you could look back and 
see Beulah Taylor in that car; is that right? A. I didn't say that. I 
knowed she was in there. 

Q. Pardon? A. I knowed she was in there. 

Q. Iam asking you, could you see her there if you didn't know she 
was there? A. No, sir. : 

Q. You couldn't see her? A. No, sir. 

Q. And the other people in the yard couldn't see her? A. That's 
right. 

Q. And you took some whiskey back there and gave it to her? 
A. That's right. 

Q. And she drank it? A. Yes. 

Q. How long after you drank the whiskey did you move out? A. I 
moved out right after we drank the whiskey. 

Q. And that was about four o'clock; is that right? A. No. 

Q. What time? A. About 3:30 or something to fours 

Q. By the way, now, did Mr. Burke give youa two-dollar bill or 


92 


two one-dollar bills or some change, if you remember? A. No, sir. 
He gave me two one-dollar bills. 

Q. Two one-dollar bills? A. Yes. 

Q. After you left there you stopped at the Shrimp Hut; is that right? 
A. Yes, sir. I stopped at a little old shop right there on 18th and Benning 
Road. 

Q. And purchased a chicken sandwich? A. Yes. Who did? 

Q. I said, you purchased a chicken sandwich? A. That's right. 

Q. You bought her some soda this time? A. That's right. 

Q. How much did that cost? A. That near took up the two dollars, 

almost, but I had a little change left. 

Q. A little change out of the two dollars? A. Yes. 

Q. So, then, you went on home; is that right? A. That's correct. 

Q. And where did you park your car? A. I parked my car about, 
I would say, about 75 or 80 feet from my house. 

Q. 75 or 80 feet from your house? A. From her house. 

Q. Was that in front of itor inback? A. Not exactly in front of the 
house, but it was on the street. 

Q. Why did you park it in front of the house? A. She told me to 
park it. 

Q. She told you to park it some distance from the house? A. That's 
right. 

Q. Then you two walked down the street together to her home? 
A. Wasn't too far to walk, 75 or 80 yards. 

Q. She opened the door and went on in? A. Yes. 

Q. Did you people sit downstairs for a while? A. We set down- 

stairs for a little while. 

Q. In the living room? A. Yes. 

Q. Didn't go in the kitchen and have anything to eat? A. No. 

Q. Didn't she eat her chicken sandwich? A. Yes, she had the chicken 


sandwich in the front room. 


Q. She didn't'even go in the kitchen. She didn't even go upstairs? 


A. Yes, sir. 
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Q. But she didn't go upstairs before she ate that chicken sandwich? 
A. No. 
Q. Just sat right down in the living room and started to eat? A. Sat 
down and ate it. | 
Q. Then after she ate the chicken sandwich she invited you upstairs ? 
A. That's right. 
Q. And you went straight up to her bedroom? A. Yes. 
Q. And both of you disrobed? A. That's right. 
And at no time did she look to see where her children were, did 
- No, sir. 
She didn't check to see if they were even in the pase did she? 


You know she has children, don't you? A. Yes.: 
Do you know the ages of those children? A. They are pretty 


- Two, four and six? A. That's right. 


Q 
Q. Two, four and six? A. Yes. 
Q 


- So, you didn't hear them cry, did you? A. No, sir. 

Q. After you had gotten in bed with Mrs. Taylor, how long did you 
remain in bed with her? A. I remained in bed about ten minutes. 

Q. Did you have any argument before you went to bed? A. No, sir. 

Q. You just pulled your clothes off and she pulled her clothes off? 
A. That's right. 

Then, when you -- there came a time you decided to get out of 

bed? A. That's right. 

Q. And you both got out about the same time? A. I got out first. 

Q. You got out first? A. Yes. 

Q. And you started dressing as soon as you got out? A. That's 


Q. How were you dressed that night? A. I was dressed with khakis 
on and a little white shirt. 

Q. You didn't have a coat on? A. No, sir. 

Q. Did you have a coat on? A. No, sir. 
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Q. Now, although you managed to get out of bed first she was out 
of the bed before you finished dressing; is that right? A. Out of bed 
before I finished dressing, that's right. 

Q. She took her money -- by the way, when did you give her this 
$17? A. She put it under the pillow. 

Q. When did you give it to her? A. I give it to her before I went 
to bed. 

Q. She didn't count it? A. No, sir. 

Q. She just put it under the pillow? A. Put it under the pillow. 

Q. Now, what denominations were they? Was that a ten, a five, 
and two ones? A. A ten, a five and two ones. 

Q. A ten, a five, andtwo ones? A. That's right. 

Q. And when she took that roll of money from under the bed and 
counted it and found she had only $17, what did she say? A. She wanted 
$8 more. 

Q. But she had never told you at any time before you went to bed 
with her the price would be $25, had she? A. No, sir. 

Q. Pardon? A. No, sir, but she wanted $8. 

Q. Did you think she reduced her price? A. No, sir, I didn't 
think she reduced her price. 

Q. Why did you just give her $17? A. I gave her $17. That's all 
Thad. 

Q. Knowing the standard price was $25? A. That's right. 

Q. What did you say when she counted -- what did she say when 
she counted that money? A. She said, "You don't have but $17." 

Q. What did you reply? A. I told her I would get the other $8 as 

soon as I can get a loan on my car. 

Q. What did she say to that? A. She said she want the $8 right now. 

Q. What did she do then? A. She went downstairs. 

Q. When did her stomach get upset and when was she nauseated ? 
A. She throwed up. 

Q. When? A. Before she got in the bed she throwed up. 

Q. Before she got in the bed? A. Before she got in the bed. 
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Q. You didn't tell us about that, did you? A. I told you about it 
yesterday. 
Q. You told us yesterday she threw up before she gee in bed? A. 
No, sir. I didn't. 

Q. Which side of the bed? A. Which side? 

Q. Yes. A. It was on this side, on the righthand side. 

Q. Is that the side you were on? A. That's the side I was on. 

Q. Did you step out in this liquid on the floor when you got out of 

bed? A. DidI step in it? 

Q. Yes. A. No, I did not. 

Q. Did you smell alcohol in this liquid on the floor? A. Sure it 


Q. You could smell it; is that right? A. Yes, sir. 

Q. And then, there were particles of food, I take it, is that right? 
A. Yes, a little bit of food in it. 

Q. Well, she went right on the bed shortly after she Ro up; is 
that right? A, That's right. 

Q. She didn't seem to be ill or anything? A. No, sir. 

Q. By the way, did you know she was pregnant at that time? A, 
Yes, sir. I know she was pregnant. 

Q. She went downstairs after she counted the money and found she 
didn't have but $17; is that right? A. That's right. 

Q. And you followed her downstairs? A. I did not follow her down- 
stairs. 


Q. How long did you remain upstairs after she went'down? A. 


Until I got on my clothes and shoes. 

Q. How long did it take? A. About two or three rtimstes. 

Q. When you went downstairs, what did she say? A. She had a 
knife and asked me where I was going and I told her I was going home. 

Q. She had a butcher knife, didn't she? A. She ae ‘a butcher 
knife; that's right. 

Q. That is what you testified to yesterday. A. om 
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Q. How close was she to you? A. About as close as that man there 


(pointing). 

Q. Standing at the foot of the steps? A. Standing at the foot of 
the steps in front of the door. 

Q. Notwithstanding the fact you saw her with that butcher knife 
standing at the foot of the steps you came past her? Is that right? A. 
That's right. 

Q. She didn't try to strike you, did she? A. I don't know what she 
done. I backed up and got the broom handle. 

Q. You walked past her and then backed up? A. That's right. 

Q. And got the broom handle? A. That's right. 

Q. And you took the broom handle and knocked the knife out of her 
hand? A. That's right. 

Q. And you hit her pretty hard to knock that knife out of her hand, 
didn't you? A. No, not too hard. 

Q. Was ita broom ora mop? A. A broom. 

Q. Couldn't have beena mop? A. No, sir. Wasn't no mop. 

Q. You didn't say anything about a mop yesterday, did you? A. 
No, sir. 

Q. You didn't bruise her hand when you knocked it out? A. I 
don't know. I might have. 

Q. But you certainly struck her with that broom on the hand, didn't 
you? A. I mean, I knocked the knife out. 

Q. Do you know whether you struck her hand or not? A. I imagine 


Q. Do you know whether that knife cut her when you struck that 
knife with the broom? A. No, sir, I didn't. 

Q. You didn't wait to see, did you? A. No, sir. 

Q. After you knocked that knife out of her hand you kept going, 
didn't you? A. No, sir, I didn't. 

Q. Did you remain there? A. I slapped her when I knocked the 
knife out of her hand. 

Q. You slapped her? A. Yes. 
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Q. So she was slapped on the face, wasn't she? A. Yes, sir. 

Q. And then you left, didn't you? A. That's right: She told me 
not to go out the front door, to go out the back door. | 

Q. You left immediately after you slapped her, didn’ t you? A. 
Yes, sir. 

Q. So you didn't know whether her hand was cut or not, did you? 


A, No, sir. 
Q. Didn't you testify yesterday you sat around awhile after you 


slapped her and she got herself together? A. No, sir. 

Q. You didn't testify to that? A. No, sir. I didn't say I sat there 

and waited. | 

Q. After you slapped her you left immediately ? A. Yes, sir. 
She told me not to go out the front door, go out the back door. 

Q. All right. 

MR. BLACKWELL: May I have the Court's indulgence a moment, 
if Your Honor please. 

(There was a pause.) 

BY MR. BLACKWELL: 

Q. Directing your attention to page 150 --Iam reading from page 
150 for the benefit of Court and counsel -- I will start on page 149, 
please. ; 
"The Defendant: Yes. It was someone come out on the porch. 
I don't know if it was a lady or a girl. Someone come out on the 
porch, 
"And she said, ‘Somebody come out on the — 
"So she cut the light off. She cut the light off. 
"By Mr. Morgan: 
"Question. When you say 'she' who are you referring to? 
"Answer. Beulah Mae cut the light off. 
"Question. Beulah Mae cut off the light where? 
"Answer. In the front room. In the front room where her 
TV and everything is. 

"Question. Was she still screaming then? 
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"Answer. No, she had stopped screaming. I had taken the 
broom and knocked the knife out of her hand. 

"Question. Had she stopped screaming? 

“Answer. Yes, sir. 

"Question. When did she turn the light off? 

"Answer, After she let me out -- I mean, after she saw the 
woman on the front; somebody was on the front. She cut the light 
out. I told her it was somebody out there on the front, you know, 
listening at her, you know, screaming and hollering. 

"So, she turned the light off and asked me, said, 'Which way 
you going out?! 

"I said, 'I'm going out the front door." 

"She said, 'Don't go out the front door; go out the back door.' 

"So I went out the back door and went around and got in my 
car and come on home." 

Q. You had a conversation with her then, didn't you? A. A little. 
Q. Further directing your attention to page 148: 

"And I say, "I got to go home because I got to go to work; I 
got to be to work at seven o'clock." That was my early day to be 
at work at seven o'clock, ona Wednesday, -- I mean, on a Tuesday. 

"So she said, 'You're not going nowhere until you give me 
the $8.00." 

"TI told her, 'I can't give you the $8.00 when I don't have it, 
the $8.00.’ 

"Then, she said she wanted the $8.00 now. And I said, 'I 
got to go home. I don't have it. I will give it to you just as soon 
as I can make a loan on the car.’ 


"So I started around to the side of her and there was a mop, 


it was a mop or a broom in the corner, and so I got the broom and 
knocked the knife out of her hand. 
"That's when she started screaming and hollering." 
So, you didn’t rush right out after you knocked the knife out of her 
hand? A. No. 
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Q. And then you went straight home, didn't you? A. Yes, sir. 

Q. What time did you get home? A. About five minutes to five. 

Q. Was Lottie Jones awake at that time? A. No, sir. ft knocked 
on the door and she waked up. 

Q. She called you the next morning to go to work, did she? A, 
Yes. . 

Q. Did you tell her you were not going to work? A. No, I didn't. 

Q. Isn't it a fact you did break into this place at 218 Anacostia 
Road by going in through that kitchen window? A. No, sir. 

Q. On the early morning of the 17th of May? A. No, sir. 

Q. Isn't it a fact, just as Mrs. Taylor testified, you pulled your 
shoes off, left them at the front door, and crept upstairs into her bedroom? 
A. No, sir. | 

Q. And isn't it a fact you did grab her and knock her unconscious, 
her falling on the bed, and then you had sexual relations with her? A, 


No, sir. 


Q. Isn't it a fact that there was urine on the floor as a result of 


the scuffle and you became frightened and thought it was blood? A. No, 
sir. : 

Q. And she told you no, it was urine. You thought it was blood at 
first, didn't you? A. No, sir; I knew what it was. 

Q. You knew what it was? A. Yes. 

Q. Didn't you beg her not to report you? A. No, sir. | 

Q. Didn't you beg her not even to tell her mother ? A. | No, sir. 

Q. You deny you had sexual relations with Beulah Mae Taylor 
against her willon May 17? A, I don't deny it. 

Q. You don't deny it? Pardon? A. I do not deny it. 1 krow I had 
sex intercourse with her. 

Q. You did have sexual intercourse with her? A, a sir. 

Q. But it was not against her will; is that right? A. It was not 
against her will. | 

Q. And you fully disrobed in there? A. Done what? 

Q. You took your clothes off and got in bed? A. That's right. 
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Q. And she took hers off? A, That's right. 

Q. Now, you were later arrested by Detective Bonaccorsy, weren't 

you? A. That's right. 

Q. And when you were arrested you denied you had even been to 
the house at that time, did you not? A. That's right. 

Q. And you stated you had been some other place, didn't you? A, 
That's right. 

Q. Why did you deny you had seen Mrs. Taylor that morning? A. 
Because I didn't have to tell the detective anything until I see a lawyer. 

Q. Let me get that again. A. I didn't have to tell the detective 
anything until I see a lawyer. 

Q. You didn't have to tell the detective anything until you saw a 
lawyer? A. Yes, sir. 

Q. Did you tell him that? A. That's right. I told him that. 

Q. And you found Detective Bonaccorsy a very congenial, polite 
detective, didn't you? A. Yes. 

Q. And he acted just like a gentleman? A. Yes. 

Q. And he acted towards you that morning, and at all times, he 
was dealing with you, just like he did on that witness stand, didn't he? 
A. That's right. 


Q. And he never threatened you in any manner? A. No. 

Q. And he tried to be nice to you, didn't he? A. He did. 

Q. You told him something, didn't you? A. I didn't tell him a thing. 
Q. You didn't tell him that you were not in that place or you didn't 


remember being there? A. That's right. 

Q. And you told him something, then, didn't you? A. That's right. 

Q. So there came a time you were confronted with Beulah Mae 
Taylor over at the Sex Squad and Mr. Bonaccorsy was there, wasn't he? 
A. That's right. 

Q. And she told her version of this thing? A. That's right. 

Q. And what did you say then? A. Nothing. 

Q. Just sat there? A. That's right. 


101 


Q. What is this, on the theory you didn't have a lawyer? A. That's 


right. 
Q. When did you first get a lawyer? A. I gota lawyer when they 
transferred me over to Municipal Court. | 

Q. Later on, after you were indicted, you obtained a lawyer in 
this Court. You were assigned a lawyer. A. Yes,sir. I was assigned 
one over there. 

Q. And you were assigned one in this Court, rea ay A. 
That's correct. | 

Q. After you were assigned a lawyer, did you ever make a state- 
ment -- I am not talking about the lawyer, now -- I don't want you to tell 
me anything you said to the lawyer. 

Did you ever make a statement that you were not at this place, 218 
Anacostia Road, on May 17, but that you were somewhere else? A. 
That's right. | 

Q. Did you ever swear under oath that you could get witnesses -- 

MR. MORGAN: (Interposing) I am going to object, Your Honor. 

I would like to approach the bench. 

THE COURT: Very well. 

(AT THE BENCH:) 

MR. MORGAN: I want to make an objection. 

THE COURT: Just a moment. 

MR. MORGAN: I want to make an objection. 

THE COURT: There is no use coming to the bench i you are going 
to speak loud. | 

MR. MORGAN: Iam sorry, Your Honor. That is true. I want to 
make an objection to the use of the affidavit which this defendant had to 
execute in order to get witnesses in forma pauperis, in which he outlined 
the testimony they intended to bring. I think that requirement -- 

THE COURT: Not so loud. 

MR. MORGAN: I am sorry. I guess my whispering is too loud, I 
will be quiet. 
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I think the requirement of the statute in and of itself is unconstitu- 
tional because it makes an impoverished person reveal his defense and, 
in effect, testimony which he doesn't have to do, in order to obtain wit- 


nesses and I always felt that that requirement is unconstitutional, but 


if it is constitutional, it could only be on the theory it can't be used 
against him in the trial of the case, and I object. 

MR. HAHN: I would like to add one thing. When we were first 
assigned to this case, in his communications with us he gave us one theory 
of the defense and at that point, and on that basis, this affidavit, if this 
is the one which was prepared at that time and it is that little bit more 

background to buttress what Mr. Morgan said. He has since given 
us what we believe is the true defense in this case. 

THE COURT: Well, this element you mention, unconstitutional 
requirement to the securing of witnesses without prepayment of costs, 
namely, that the defendant stated in his affidavit what he intends to prove 
by witnesses, is an objection that the Court has never had raised before 
and I am not aware it has ever been raised before any Court. 

It has been complied with regularly. It is a condition precedent to 
the granting of the defendant's right to secure witnesses by way of sub- 
poena and in the absence of it the defendant would not be permitted to 
secure any witnesses without any showing or justification for it. It seems 
to be something that as a practical matter -- in other words, it is a test 
of the issuance of subpoenas without requiring the person, in whose behalf 
they are issued -- it is a provision that allows the issuance of subpoenas 
for witnesses on behalf of the person they are issued on behalf of and 
the showing of some justification. 

It seems to the Court as a practical matter it has some basis and 
justification and, of course, the Court has never had this question raised 
before, but in the absence of any specific authority on it -- 

MR. MORGAN: Maybe I didn't make myself clear, Your Honor. I 
see the justification to requiring the affidavit as a practical matter so the 

Court, in granting a motion to allow subpoenas, will have informa- 
tion before it which could allow it to stop them from abusing -- 


THE COURT: Yes. 

MR, MORGAN: But I think that is the only ercentonk it could be 
used for. It couldn't be used generally to make him testify against him- 
self and try to get him to impeach his testimony. It can be used only for 
the use for which it was designed and not for the defendant to make a 
statement prior to trial, and so I think it is for the Court. | 


It is as though the Court examined this in secret and it is not some- 


thing that should be generally used. 

MR. HAHN: May I add something. It seems to me, in thinking about 
it, equating this man's situation to a defendant who has paid counsel. 
Here is a situation where he says to counsel, "This is my theory; go 
out and find witnesses." You go out and come back and say, "I examined 
the witnesses. They don't support what you say." : 

Here is a man with no funds. In order for the man to make an 
examination you have to do something a man with funds doesn't have to 
do. We go to the defendant, he makes an affidavit, we get the witnesses 
and we come back and say, ''The witnesses do not SED POT your position, 
tell us what your real position is.' 

Viewed in that context, the ability to use this affidavit against him 

puts him at a disadvantage. 

The reason for the affidavit is to give the Court some justification 
for what they are going to say but it ought not be relieved from what I 
say is a privileged communication. 

MR. MORGAN: I think it raises a serious constitutional question 
if used. 

MR. BLACKWELL: I don't see how it could be a confidential 
communication when it is in the jacket. 

THE COURT: I think we can eliminate that. With all respect to 
counsel, I don't think that argument, although made in good faith, is a 
persuasive one. There is an affidavit which the defendant executes and 
it is placed in the file. It is part of the public records. It is not a comm- 
unication soley between the attorney and the client so as to be privileged 
or confidential. That is the Court's view of that. | 


The only question the Court feels would be before the Court would 


be whether or not the accused, who has been required to execute an affi- 
davit as a condition precedent to the issuance of the subpoenas without 
prepayment of costs can be said to be required to testify against himself. 

But I don't see a justification for that because it isn’t like a con- 
fession. It isn't in that nature. By its very nature you can presume it 
is an exculpatory statement since it is a statement of what the defendant's 
defense is. 

I wouldn't construe that as a situation equating testifying against 
one's self. I think it is fair and reasonable as a condition precedent to 
the issuance of subpoenas without prepayment of costs, like any other 
material relied upon for impeachment, if contradictory, or on the basis 
of claim of contradiction with the position of the defendant taken at the 
trial. I see no reason why it cannot be used for impeachment. That is 
the Court’s view. It is an interesting question and if counsel had abiding 
authority the Court would follow it. In the absence of it, the Court is not 
inclined to blaze any new trails on it. It is an old custom and practice, 
and aside from that, the Court is not persuaded, in the absence of specific 
authority, that it violates the right of the defendant, and, consequently, 
the objection to it will be overruled. 

{IN OPEN COURT:) 
BY MR. BLACKWELL: 

Q. I believe'I just asked you something about after you had been 
indicted, did you make a statement that you were not present at 218 
Anacostia Road, Southeast, in the District of Columbia? A. That's right. 

Q. And did youfurther state that you could prove by certain wit- 
nesses that you were not there, by way of an alibi? A. That's right. 

MR. MORGAN: I understand he is referring to an affidavit filed 
in this case; is that right? 

MR. BLACKWELL: Yes. I am coming to that now. 

MR. MORGAN: I just wanted to make sure. 

MR. BLACKWELL: I would like to request that this be marked 
Government's Exhibit No. 1, for identification. 
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THE DEPUTY CLERK: It doesn't have to be marked. It is already 

in the record. 2 
BY MR. BLACKWELL: 

Q. When did you decide you were going to change your defense 
that you were not there and set up a defense of consent? A. When the 
investigators come out and talked to me. 

Q. When was that? A. After I got the indictment they come out 
and talked to me. 

Q. Why did you change? A. Because I didn't want to tell them any- 
thing until I told my lawyer. 

Q. It was after the investigators checked your See is that it? 

A. That's right. 

Q. And they came back and made a report to you? A. That's 

right. 


Q. And it was after that you decided you were going . change from 


the fact you said you were not there and could produce certain 
witnesses to show you were not there at that time and set up a defense 
of consent; is that right? A. No. The investigator tried to pick me like 
-- he said, 'You know you have been messing around with the girl," 
or something like that. Instead of me telling him I told my lawyer about 
it. I wouldn't tell him anything at all, until I told my lawyer. 

Q. I show you what has been marked as Government's Exhibit No. 
1 -- pardon me. : 

I show you what is now in the files of this Court, the United States 
District Court for the District of Columbia, and ask you to take a look 
at this and I ask you if that is your signature? A. That's my signature. 

Q. Is that a sworn affidavit you made and swore to ond filed with 
this Court? A. That's right. 

Q. And you took oath that you were telling the truth there? 

A. That's right. 

Q. And at that time you indicated you wanted certain Npaiinesses? 

MR. MORGAN: I object, Your Honor. I think the document speaks 
for itself. 
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THE COURT: Yes. I think the document can be read to the jury. 
MR. BLACKWELL: I have the wrong document here now, Your Honor. 
I want the other one, please, sir. The first one, as of June 26th. 


THE COURT: What was it you said? 

MR. BLACKWELL: I had the wrong affidavit, Your Honor, and 
now I want to get the one of June 26th. 

(The Deputy Clerk handed a document to Mr. Blackwell) 

MR. BLACKWELL: Thank you. 

BY MR. BLACKWELL: 

Q. Now, I show you again -- 

THE COURT: All your previous examination with respect to the 
affidavit, which you are characterizing -- 

MR. BLACKWELL: I move it be stricken. 

THE COURT: June 26? 

MR. BLACKWELL: The other was another date, not June 26. 

THE COURT: Government's Exhibit 1 has been exhibited to the 
witness and the witness has stated, if the Court understands correctly, 
that Exhibit No. 1, which was shown to the defendant, was signed by the 
defendant. 

MR. BLACKWELL: That is correct, Your Honor. But it was a 

different date. 

THE COURT: But that instrument is not Government's Exhibit 1, 
which you are now seeking to introduce? 

MR. BLACKWELL: That's correct, Your Honor. 

THE COURT: Do you wish to withdraw your identification of 
Government's Exhibit No. 1? 

MR. BLACKWELL: I do wish to withdraw that, Your Honor, of the 
first Exhibit No. 1 and substitute for Exhibit 1 the affidavit dated June 25. 

THE COURT: Twenty-six or twenty-five? 

MR. BLACKWELL: It says the 25th, Your Honor. 

THE COURT: The 25th. 

MR. BLACKWELL: Although I think the copy said the 26th. 

THE COURT: Which is it? 
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MR. BLACKWELL: The original shows the 25th. 

THE COURT: June 25, 1961. 

MR. BLACKWELL: That is correct. 

MR. NORGAN: If Your Honor please, I thought a copy had been 
marked for identification rather than the original. | 

MR. BLACKWELL: It was not, Your Honor. The Clerk informed 
me the original was in the jacket. | 

THE COURT: Let's make this certain and definite for the record. 

It is a matter in which we must proceed carefully. 

Counsel for the Government moves to strike all the testimony with 
respect to Government's Exhibit 1, which he had originally shown to the 
witness, or the instrument or paper Government counsel originally showed 
to the witness, as Government's Exhibit No. 1, which the defendant stated 
he had executed. | 

You may do so and start to make your record with respect to what 
you now represent to be the instrument you intend to use as Government's 
Exhibit No. 1. : 

MR. BLACKWELL: That is the Government's desire, Your Honor. 

THE COURT: Very well. 

We will strike from the record all the previous reference to Govern- 
ment's Exhibit No. 1, which is other than the affidavit of June 25, 1961, 
which Government counsel now seeks to have identified as Government's 
Exhibit No. 1. | 

MR. BLACKWELL: Thanks, Your Honor. 


(Thereupon, affidavit executed by the defendant and dated June 25, 1961, 
was identified as Government's Exhibit No. 1 for CREE EATS 


BY MR. BLACKWELL: 

Q. Now, I show you what has been marked now -- what has been 
referred to as Government's Exhibit No. 1, a document dated the 25th 
of June, and filed in the United States District Court on J une 26, 1961. 

This is attached to a motion for issuance of subpoena of the same 

date. 


I ask you if that is your signature to this affidavit. A. Yes, sir. 
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Q. Did you indicate on the 25th of June that you were -- 

MR. MORGAN: Objection, Your Honor. The document speaks for 
itself. I take it that the characterization of the attorney is not proper 
when the original document is here. 

MR. BLACKWELL: May I read it to the jury? 

MR. MORGAN: It has not been offered yet. 

MR. BLACKWELL: I offer it in evidence. 

MR. MORGAN: I object on the grounds stated to the Court by Mr. 
Hahn and myself at the bench conference. 

THE COURT: The objection of counsel for the defendant to the 
offer of Government's Exhibit No. 1 is noted and the objection is overrul- 
ed, and Government's Exhibit No. 1 is received in evidence. 


(Thereupon, Government's Exhibit No. 1, heretofore identified, 
was received in evidence.) 


MR. BLACKWELL: If Your Honor please, at this time I would 
like permission to read this to the jury. 

THE COURT: You may do so. 

MR. BLACKWELL: Ladies and gentlemen of the jury, this instru- 
ment, including the motion for issuance of subpoena, is entitled United 
States vs. Bernard Smith, and it is filed in the United States District 
Court for the District of Columbia, in Criminal No. 455-61, on June 26, 
1961. 

In support of this motion there is an affidavit in support of the 
motion for issuance of subpoena and it reads as follows: 


"I, Bernard Smith, being first duly sworn, according to law, 


depose and say that I am the defendant in the above-entitled cause 
and in support of the annexed motion and in compliance with the 
requirements of Rule 17(b) of the Federal Rules of Criminal Pro- 
cedure, state as follows: 

"First. That the names and addresses of the witnesses re- 
ferred to in this motion are Mrs. Annabelle Walker --" 
MR. (MORGAN: Might I interrupt one moment, Your Honor. I want 

to determine one fact before I go further. 
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It is possible we were not yet this gentleman's attorney at the time 
the affidavit was prepared and if so I would like to ascertain that fact and 
make it an additional ground. 

MR. BLACKWELL: May I suggest, Your Honor, the Government's 
exhibit, to which I refer, is signed by Mr. Gilbert Hahn, Jr., who appears 
as attorney of record in this case. | 

MR. MORGAN: That answers my question. Thank you. 

THE COURT: Proceed. 

MR. BLACKWELL: (Reading:) 

"That the names and addresses of the witnesses referred to 
in the annexed motion are: Mrs. Annabelle Walker, 4500 Dix Street, 
Northeast, Apartment 2; Mr. Wesley Walker, 4500 Dix Street, 
Northeast, Apartment 2; Mr. James Walker, 4500 Dix Street, 
Apartment 2; Lottie Jones, 1815 A Street, Southeast, Apartment 12. 

That the testimony which he or they is expected to give if 
subpoenaed is to establish that I was not present at the scene of the 
crime, at the time it was allegedly comitted. : 

"Third. That the evidence of the witness or witnesses is 
material to the defense because it will establish my alibi. 

"Four. I cannot go to trial without the said witness or 


witnesses. 


"Five, I do not have sufficient means and I am unable to pay 


the fees of the witness or witnesses. 
"Signed, Bernard Smith. 
"Subscribed and sworn to before me the 25th day of June, 
1961, Harry M. Hull, Clerk, by H. G. Dodd, Deputy Clerk." 
Did you swear to this statement? : 
THE WITNESS: Yes, sir. 
BY MR. BLACKWELL: 
Q. Finish telling us why you changed your defense in this case. 
A. Because I didn't want to tell the District Attorney -- I mean, the 
inspector what I want to tell my lawyer. 
Q. I didn't understand you, sir. A. The investigator. I didn't 
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want to tell him until my lawyer tell me what to do. 

Q. You didn't trust the investigator? A. No, sir. 

Q. Why didn't you? A. I didn't know who he was. He give mea 
card he worked for the court. 

Q. He told you he worked for Legal Aid for the purpose of helping 
the defendants, didn't he? A. But I didn't tell him anything. 

Q. You had a lawyer when you signed that affidavit, didn't you? 


A. Yes, sir. Ihada lawyer. 

Q. Were you really aware that you were taking an oath when you 
signed that? A. Sure. It was an oath when I signed it. 

Q. I believe you testified that you went away for robbery in 1952. 

A. That's correct. 

Q. I believe! you were born in Spartansburg, South Carolina, were 
you not? A. That's right. 

Q. And you were born on June 19, 1915; is that right? A. Nine- 
teen what? 

Q. 1915? A. 1915? 

Q. Yes. A. That's right. 

Q. Are you the same Bernard Smith who was convicted here in the 
District of Columbia in the District Court some time in March of 1952 
on two counts of robbery? A. That's right. 

Q. Two different robberies? A. That's right. 

Q. And that is the one you explained to us about you coming back 
on the 17th of May from the penitentiary; is that right? A. That's right. 

Q. And that is the 17th of May, 1952? A. 1958. 

Q. And your wife wouldn't take you back when you came back; is 
that right? A. That's right. 

Q. Now, before '52 you came up to Washington-way about 1950, 
didn’t you? A. Yes, sir. 

Q. Are you the same Bernard Smith who was convicted of robbery 
in Spartansburg, South Carolina, on July 7, 1933? A. That's right. 

Q. Are you the same Bernard Smith who was convicted in Columbia, 
South Carolina, on the 28th of March, 1935, of grand larceny? A. That's 
right. 


111 


Q. And are you the same Bernard Smith who was convicted of 
burglary in Spartansburg, South Carolina, on June 13, 1936? A. Correct. 

Q. And are you also the same Bernard Smith who was convicted of 
larceny in Huntersville, North Carolina, on May 17, 1949 ? A. That's 
right. | 

MR. BLACKWELL: I thank you. I have no further questions of 
this witness. : 

ak * * * 
REDIRECT EXAMINATION 
BY MR. MORGAN: 

Q. Mr. Smith, you remember that this case was originally set for 
trial on the 13th of September of this year. A. Yes, sir, — 

Q. And do you recall from the time that Mr. Hahn and I were 
assigned as your counsel by the District Court that we had several con- 
ferences with you in the cellblock down here and in some cases the gentle- 
men from the Legal Aid Investigating Staff were present i us? A. Yes. 

Q. And you will remember also that -- 

MR. BLACKWELL: Now, if Your Honor please, I subinit that this 
isn't a proper way to examine one’s own witness. The questions are very 
leading. I think he should ask him whether these things happened. 

THE COURT: Well, I think he is reconstructing the situation. I 
don't think it is prejudicial either way. 

Proceed. 

BY MR. MORGAN: : 

Q. Now, I want to direct your attention to the 11th day of September 
of this year, two days before your case was to come to Court. A. Yes. 

Q. The first time. A. Right. , 

Q. Do you remember my coming to interview you? he Yes. 

Q. Do you remember whether or not I told you anything concerning 
the results of the investigations which had been made? A. Yes. 

MR. BLACKWELL: Now, if Your Honor please, I have to interpose 
an objection here because now it looks like we might go into a confidential 


communication, a privileged matter; and if he goes into that, I certainly 
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would be entitled to cross examine him on that, Your Honor. 

MR. MORGAN: Yes, he may. I am deliberately going into this 
conversation, Your Honor. 

THE COURT: Well, of course the privilege may be relied upon by 
the defendant but,' of course, privilege couldn't be used as a basis for 
objection -- 

MR. BLACKWELL: I assume it is being waived, Your Honor. 

MR. MORGAN: It's being waived with respect to this conversation; 
that's correct. 

THE COURT: The matters concerning which the witness is being 
interrogated, if confidential or otherwise privileged between the counsel 
and defendant, certainly are being waived by the examination. 

MR. BLACKWELL: But I question the attorney's right to waive 
without permission of the defendant, Your Honor. 

MR. MORGAN: Well, I'll ask the defendant; will you give me per- 
mission to interrogate you as to our conversation in the cellblock on the 
11th day of September, 1961, which -- to which I have referred? 

THE WITNESS: Yes. 

MR. MORGAN: All right. Pardon me, Your Honor. 

(Mr. Morgan conferred with Mr. Hahn.) 

BY MR. MORGAN: 

Q. All right, now you remember that I came down to see you in the 
cellblock at that time, didI not? A. Yes, sir. 

Q. And do you recall what I told you about the results of our in- 
vestigating your alibi -- A. Yes, sir. 

Q. Defense that you had outlined to us originally? A. Yes, sir. 

Q. What didI tell you? A. You told me that what I told you wouldn't 
work in court. 

Q. And did I also tell you that I didn't believe what you were tell- 
ing me? A. That's correct. 

Q. And I told you I thought you were lying to me, didn't I? 

A. That's correct. 
Q. Did I ask you why you hadn't told me the truth? A. Yes, sir. 
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Q. And what did you tell me? A. I told you, the reason I didn't tell 
you the truth was because I didn't want to hurt the feelings of my girlfriend. 

Q. And who is your girlfriend? A. Lottie Jones. — 

Q. And did I tell you that you had to tell me the cs if we were 
going to represent you? A. Yes, sir. 

Q. And then what did you tell me then? A. I told you that I'd 
been over to her house -- 

Q. Well, I don't want you to tell me the whole oe but didn't you 
relate to me then what you purported to be the truth of the situation? 
A. Yes, sir. | 

Q. And isn't it a fact, that that is exactly what you i ied in this 

court? A. Yes, sir. | 

Q. And from that point on, you know it as a fact that we then started 
our investigation entirely over again on this case? A. Yes, sir. 

MR. MORGAN: No further questions. : 

RECROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. And didn’t you change again after that? A. No, sir. 


Q. You never changed after this 11th of September conversation? 


A. No, sir. 

Q. Wasn't there some question as to whether or oat you were going 
to set up a defense of consent, or a defense of alibi that you were not 
there? A. No, sir. 

Q. Pardon me? A. No, sir. 

Q. You couldn't be mistaken about that? A. No, sir. 

Q. Pardonme? A. No, sir. 

* * * * ok 

Q. Well, now, going back to this conversation on September the 
11th, I believe you testified that a representative from the. erat Aid 
was there. A. He was. 

Q. Investigating; was that the man, Mr. Savage? 

MR. MORGAN: I object to your putting -- 

THE WITNESS: I don't know who it was. 
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MR. MORGAN: That is not what he has testified, Your Honor. He 
can ask the question but that is not what he testified. 

MR. BLACKWELL: Well, Iam sorry. I believe Mr. Morgan in- 
dicated to you that a representative from the Legal Aid was there and 


you said yes, did you not, and -- 


* * 
BY MR. BLACKWELL: 
Q. Who was present at the time Mr. Morgan interviewed you on 
September the 1lith downstairs? A. I don't know who he was. He said 


he was some investigator so he gave me a card. 

Q. Was it Mr. Savage? A. I don't know who he was, a tall fellow, 
colored fellow. 

Q. You would know him if you would see him again, wouldn't you? 
A. Sure, I'd know him. 

Q. And he was present during this interview Mr. Morgan had with 
you? A. I think he was. 

Q. What part did he play in this conversation? A. Well, he tried 
to ask me some questions but I wouldn't tell him until I seen my lawyer. 

Q. Wasn't your lawyer right there? A. I don't know whether he 
was there at the time -- not that time when he come. He come one time 
by his self. 

Q. I'm asking you about the -- 

MR. MORGAN: Wait a minute. I didn't hear that answer. He said 
something about coming by himself. I didn't hear it all. 

THE WITNESS: Yes, sir, he come by himself. 

BY MR. BLACKWELL: 

Q. My question was, was this representative from the Legal Aid 
present when you held this conversation with Mr. Morgan on September 
the 11th? A. I think so. 

Q. All right, now I ask you what part did he play in the conversation? 
A. He was asking -- asking them some questions. I mean, telling me 
wasn't nobody locked up down there in the jail but me, and go ahead on 
and tell the truth; so I had done told them the truth about it. 
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Q. He told you nobody was locked up down in the District Jail but 
you? A. That's right. 

Q. Were -- you were the only inmate down at the District Jail 
September 11th? A. I didn't say I was the only one down there. 

Q. He told you you were the only one down there. A. He was talk- 
ing about my own individual self. He wasn't talking about to me that other 
mens was there. 

Q. Well nobody else has ever been accused in this case but you, 
have they? A. That's all. : 

Q. But he never said anything to you -- tell us some of the things 
he said in your presence while this conversation was going on? A. He 
asked me how long had I been married, and I told him how long I'd been 
married to her, my wife, and he asked me how old was the girl, when 

I married her. I told him she was around about six or seven years 
old. He said, ''Now you know that if you have been with your wife that 
long, have been around," said, "You know you done had some sex inter- 
course with her." | 

That's what he tried to ask me but I didn't tell him. : 

Q. Now, let me get this straight; the investigator said that if you 
had been around this young girl-- A. Yes. | 


Q. By your wife's previous -- who was your stepdaughter -- A, 
That's right. : 

Q. And she was six or seven years old, you had had some relations 
with her. A. Yes. | 


Q. He told you that. A. He asked me that. 

Q. I thought you said he told you that. A. He was asking me that 
to see if I would tell him. : 

Q. And what did you say? A. I told him "No." 

Q. That was on September 11th? A. That's right, on the 11th. 

Q. And your lawyer was right there then? A. No, sir. 

Q. Were you interviewed by a member of the Legal Aid on Septem- 
ber 11th aside from -- separately from your lawyer? A. I reckon it 
was September 11th; I don't know. | 
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Q. I'm asking you what transpired down there in the presence of 
your lawyer. That was what I asked you, this conversation. A. I don't 


know what date it was. 

Q. Well, was your lawyer there when this legal aid man was talk- 
ing to you? A. There was two there. 

Q. Two lawyers? A. Two Legal Aid was there. 

Q. Well, I'm asking you if you made that statement in the presence 
of your lawyer and these legal aid men that you had not had anything to 
do with Beulah Mae Taylor on September 11th? Did you make that state- 
ment on September the 11th? A. Was he there? No, sir, he wasn't 
there, 

Q. Who wasn't there? A. The Legal Aid; he wasn't there. 

Q. He wasn't down there, that conversation? A. No, sir, whenI 
made that statement to him, he wasn't there. 

Q. When you made the statement to whom? A. Made the statement 
to Mr. Hahn there. 

Q. Legal Aid man wasn't there? A. No, sir. 

Q. Had he been there during the conversation? A. I imagine so; 
he’d been there. 

Q. But he had gone. A. I imagine so; he was gone. He wasn't 
there. 

Q. But when the Legal Aid man left on September the 11th, this 
conversation you're talking about -- A. I don't know what date it was. 

I can't say what date it was. I wasn't looking at no date. 

Q. You hadn't interviewed the Legal Aid man downstairs but one 
day; he hasn't interviewed you on but one occasion, has he? A. I can't 
tell you what date it was. I don't know what date it was. 

Q. My question is, the Legal Aid representative has not talked to 
you downstairs in the cellblock of this courthouse except on one occasion, 
has he? A. That's right. 

Q. All right, and that was the same occasion which you talked to 
your lawyer, wasn't it? A. Yes, sir. 
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Q. All right, so then it was -- whether it was September 11th or 
some other date, that was the only time you had this conversation with 

the Legal ia representative downstairs in the cellblock? A. That's 
right. | 
Q. Now, when the Legal Aid representative left, had you told him 
at that time that you had had relations with Beulah Mae Taylor? A. I 
think so. 

Q. Well now, I thought you just testified, you told your lawyer but 
not the Legal Aid man; now which is correct? A. I told him too. 

Q. Were they both present? A. Yes, sir. : 

Q. And what did the Legal Aid man say? A. He say -- he was 
talking to him, they went out of the room. They were talking about some- 
thing out there. I don’t know what they was talking about. | 

Q. Now, did you decide definitely on that particular day which we 
set as September the 11th, two days before your trial was scheduled on 
September 13th, that you were going to change your defense? A. No, sir. 

Q. You didn't decide that that day? A. No, sir. 

Q. All right, well now, this trial was set for September 13th; now 
when did you change, decide that you were going to change your defense? 
A. Whenever he called me up; I don’t know what date it was, when he 
called me up there, my lawyer called me up at the Court but I don't know 
what date it was. : 


Q. But it was sometime after this conversation -- A. I don't know 


what time it was,” 

Q. Pardon me? A. I don't know what time it was. — 

Q. It was after the trial was set for the 13th, wasn't it-- A. I 
don't know what time it was -- 3 

Q -- that the change was made, wasn't it? A. I can't say what 
time it was. I ain't look at no paper and see no date about it. 

Q. Well now, you heard your lawyer tell you that it was September 
the 11th when this conversation took place -- A. Well, that's whenI 
made the statement -- 

Q. -- downstairs? A. -- to him. 
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Q. All right, I asked you if you changed on that day your defense, 
if you were going to change your defense. A. It it was the 11th, that's 


when I changed it. 

Q. You decided then and there that you were going to set upa 

defense of consent. A. That's right. 

Q. And you told the Legal Aid, told your lawyer in front of this 
Legal Aid representative about these $25.00 on different occasions you'd 
given Beulah Mae Taylor -- A. That's right. 

Q. For sexual intercourse, didn’t you? A. That's correct. 

Q. You told them all down there that day. A. That's right. 

Q. That is the first time you toldthem. A. Yes, sir. 

Q. Did they ask you how you come to get $25.00 out of a $65 a 
week salary? A. That's right. 

Q. What did you tell them? A. I told themI was making money, 
getting numbers, I was writing numbers and everything, making money 
extra. 

Q. You were writing numbers and everything; what else besides the 
numbers were you doing to make money? A. Making money any kind 
of way, make money. 

Q. Any kind of way so long as you made it; is that right? A. That's 
right. 

MR. BLACKWELL: I thank you. I don't have any further questions. 

REDIRECT EXAMINATION 
BY MR. MORGAN: 

Q. Now, Mr. Smith, I want you to remember back just before the 
case was to come up the first time. Do you remember my calling you 
up here a couple days before the trial and talking to you? A. Yes. 

Q. And do you -- 

MR. BLACKWELL: If Your Honor please, I have to interrupt Mr. 
Morgan because this case has been set down several times and we shall 
have to specify which time. 

BY MR. MORGAN: 
Q. Allright, the first time? A. Yes, sir. 
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Q. Few days before, the first time? A. Yes, sir. 

Q. Do you also recall on the day that the case was supposed to be 
tried? A. Yes, sir. 

Q. The first time? A. Yes, sir. 

Q. That Mr. Hahn, myself, and two investigators from the Legal 
Aid talked to you down there? A. Yes, sir, that's right. 

Q. Now, do you remember now -- do you have any present re- 
collection whether it was the day that I first talked to you two days before 
the case was first set for trial that the Legal Aid man was there, or was 
it two days later when the case actually came up for trial that the Legal 
Aid man was there? Do you remember now? A. No, sir, I can't rememb- 
er, I mean, but I mean some thing like it was two of them there. Seemed 
like to me there was two of the Legal Aid there. One of them was asking 
me one thing and one them was asking me the other. | 

Q. So isn't it true that I saw you on all three days, 11th, 12th, and 
13th? A. Yes. 

MR. BLACKWELL: If Your Honor please, that's a highly leading 
question. I object to it. 

MR. MORGAN: I'm sorry. I'll withdraw that. 

BY MR. MORGAN: 

Q. Dol understand that your testimony is that you are not certain 
on which of these days, which of us was there at any one time; is that 
correct? A. Yes, sir. | 

Q. But do you have any doubt in your mind concerning your stating 


to me whether or not anyone was present? A. That's right. 


Q. That you were then going to tell me exactly what: happened ? 


A. That's correct. ' 

Q. And had you changed your story since that time at all? A. No, sir. 

MR. MORGAN: No further questions. | 

RECROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Well now, didn't you testify that you had not been interviewed by 
the Legal Aid representatives except one time in this building ? A. Yes, 
I did. 
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Q. And didn't you hear your lawyer indicate in his first -- when he 
first questioned you that that was September the 11th? 

MR. MORGAN: I did not, Your Honor. 

MR. BLACKWELL: That he was there. 

MR. MORGAN: I did not, Your Honor. 

THE WITNESS: I did not say that. 

MR. MORGAN: I object to being -- 

THE WITNESS: I saidI didn't know what date it was. 

THE COURT: All right, the witness has answered. 


Proceed. 
* 


LOTTIE JONES 
Whereupon, Lottie Jones was called as a witness by the defense 


and, being first duly sworn by the deputy clerk, took the stand, was ‘wp 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MORGAN: 

Q. State your full name, please. A. Lottie Jones. 

Q. Lottie Jones? A. Right. 

@. Where do you live -- is it Miss or Mrs. Jones? A. It's Mrs. 
Jones. 

Q. Where do you live, Mrs. Jones? A. 1815 A Street, Southeast, 
Apartment 12. 

THE COURT: Just a moment, please. Keep your voice up clear and 
distinct and speak loudly so that allcan hear. The reporter has to take 
it down and all the attorneys, all the people in the box, have to hear it. 

Now will you repeat your address, please? 

THE WITNESS: 1815 A Street, Southeast, Apartment 12. 

THE COURT: Thank you. 

MR. MORGAN: If you keep speaking in that tone of voice so I can 
hear you here, I think everybody will hear. 

THE COURT: Is that Northeast? 


THE WITNESS: Southeast. 
THE COURT: Southeast. 
BY MR. MORGAN: 
Q. Do you know the defendant, Bernard Smith? A. Yes, I do. 
Q. How long have you known him? A. About two years. 
Q Two years? A. Yes. ; 
Q. Has he been living with you? A. Yes, he has. 


Q. When did he first start living with you? A. I'm pretty certain 


about the last part of -- first part of '60. 

Q. First part of '60? A. Yes, I think. 

Q. And was that at the same address? A. No, it wasn! . I was 
living 721 Eye Street, Southeast. 

244 Q. And then you moved; is that right? A. Yes, we moved from there. 

Q. On the 17th day of May of this year, you were living at -- 
A. Eighteen. ; 

Q. 1815 A Street, Southeast? A. Yes, sir. 

Q. And Bernard Smith was living there with you? A. Yes. 

Q. You all were not married, however? A. No. 

Q. Now, prior to that date, had you ever known someone named 
Beulah Mae Taylor? A. Yes, I did. : 

Q. Who was Beulah Mae Taylor? A. Well, I've always took it to 
be his daughter. | 

Q. You thought it was his daughter? A. Yes, I did. 

Q. You now know it's his stepdaughter. A. Yes, I do. 

MR. BLACKWELL: Now, if Your Honor Please, that is a leading 
question. | 

MR. MORGAN: I'll withdraw that. 

BY MR. MORGAN: 
245 Q. You felt that it was his daughter; is that correct? A. Yes, I 

always thought it was his daughter. 

Q. All right, prior to -- withdraw that. 

Do you remember in your memory now the day when Bernard was 
arrested? A. Yes, I do. 


Q. Well now, prior to that day, to your knowledge, had Bernard 
had any contact with Beulah Mae Taylor? A. Well, not to my knowing. 
I didn't know anything about it. 

Q. You didn't see them together; is that right? A. No, I haven't. 

Q. Did Beulah Mae Taylor ever call him at that -- at your address? 
A. Yes, she did. 

MR. BLACKWELL: I object, if Your Honor please. 

THE WITNESS: Quite a few times. 

MR. BLACKWELL: I object. 

THE WITNESS: Ske did. 

MR, BLACKWELL: Well, I withdraw the objection at the present 
time. 

THE COURT: Very well. 

BY MR. MORGAN: 

Q. Objection is withdrawn. Did Beulah Mae Taylor ever call him 

at the address? A. Yes, she did. 

Q. How frequently? A. Well, she would call him off and on and 
sometime he wouldn't be home and I would get the message and she would 
tell me to have him call her. 

Q. She would leave a message for him to call. A. She would leave 
a message for him to call her. 

Q. And after these calls, what wouldhe do? A. Well, he would get 
up and go over there. 

Q. He'd go over to her place? A. Yes. 

Q. Do you recall an occasion having to do with a chicken sandwich? 
A. Yes, I do. 

Q. About how long before the flay he was arrested was that, if you 
remember? A. I say about three weeks. 

Q. Three weeks? A. Yes. 

Q. And tell us, will you, in your own words, just what happened; 
first, about what time was this? A. Well, the night when she called for 
the chicken sandwich, I would say it was about eight o'clock because we 
had done eat supper. 
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Q. You had eaten supper. A. Yes, and he was in there on the bed 
and I answered the phone, and I went and told him, I said, "Well, your 
daughter called," and so he went and talked to her and he a back and 


said to me -- 
MR. BLACKWELL: I object, if Your Honor please, to conversation 
he had with her. 
BY MR. MORGAN: 
Q. Well now, as a result of your conversation, did you give him 


anything? A. Yes, I did. I gave him a dollar. 
Q. You gave him a dollar and then what did he do? A. She tells 
him -- ! 
No, don't say what she toldhim. A. He went out. 
He went out? A. Yes. 
And how long was he gone? A. He was gone about 45 minutes. 
And then he came back? A. And then he came back. 
Now, had he gone out on another occasion in a similar manner ? 
No. 
In other words, had she called him on other occasions? A. Yes: 

MR. BLACKWELL: Now, if Your Honor please -- j 

MR. MORGAN: All right, I'll withdraw that question. I'm sorry, 
it is leading. | 

ve. BY MR, MORGAN: 

Q. From the time of the chicken sandwich episode, do you recall 
any calls by Beulah Mae Taylor to Bernard from the time of the chicken 
sandwich episode to the date he was arrested; do you recall her calling 
him at all? A. Yes, she called him one night around about 12 o'clock. 

Q. Did he go out that night? A. No, he didn’t go out that night. 
We were already in bed. 

Q. You were already inbed, A. Yes. 

Q. Now, directing your attention to the day before Bernard was 
arrested, do you remember when Bernard was arrested? A. Yes, I do. 

Q. When did Bernard come home from work? A. When I got home 
from work about 7:30, and he ate supper. | 
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Q. Was he there when you got home from work? A. No, I always 

get home first. I was already cooked -- 

Q. You always get home first. A. Yes, I always get home first. 

Q. And how soon after you got home at 7:30 did Bernard get home? 
A. No, I got home around a quarter of 6:00 and he come in about 7:30. 

Q. He came in around 7:30. A. That's right. 

Q. All right, and what did you -- did you all have dinner or anything ? 
A. Yes, we had dinner. 

Q. And what, if anything occurred after dinner? A. Well, after we 
eat dinner, I went and started looking at the rassling match, and he went 
in lie down on the bed; and so while I was looking at the rassling match, 

I say to him, I say, ''Wonder what you doing?" And he said, "I'm just in 
here laying on the bed," and in that particular time I stood there and I 


watched him but he didn't know I was watching him, and first you know, 


the phone ring, just one time. Soon as the phone ring, he picked up and 
he talked and just about two minutes after he talked on the phone, he 
gets up and come in the livingroom where I was. He said to me, "I’m 
going up Northwest." 
* *x * a * 
Q. What didhe tell you? A. He said, "I’m going up to your 
daughter Helen's house." to call -- 
MR. BLACKWELL: Just a moment, I didn't get the answer, I'm sorry. 
THE WITNESS: He say, he tell me he's going to my daughter Helen's. 
BY MR. MORGAN: 
Q. Your daughter Helen? A. That Arthur owed him some money 
and that he would be back in an hour's time. 
Q. Who was Arthur? A. I don't know, someone owed him (Dropp- 
ing voice) ; 
MR. BLACKWELL: I can't hear, Your Honor. The reporter can't 
hear -- 
THE WITNESS: Someone owed him some money and he was going 
to pick up the money. 
MR, MORGAN: All right. 
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THE WITNESS: And he leaves, said, "I will be back about a hour's 

time." | 
BY MR. MORGAN: 

Q. What time was that? A. That was about 8:00 o'clock when he 
leave. Okay; at9:00 o'clock, he called me back. He said, "Tm on my 
way home.” I said to him -- 

Q. Nine o'clock. A. Nine o'clock he called me “ete He said, 
"I'm on my way home." So I said to him, "Um hum," and he said to me, 

"Why would you say like that?"' I say, ''When you get home, you 
will be home." That's the way that I say to him, andI didn't see him no 
more then until Wednesday morning about ten minutes to 5:00. 

Q. Then, the next time you saw him was when? A. Wednesday 
morning, ten minutes to 5:00 when he come in. : 

Q. And were you asleep prior to that? A. Yes, I was. 

Q. And what woke you up -- A. He opened the door and come on 
into the bedroon; and I was laying at the front of the bed, and he sit down 
on the bed side of me and he went to kiss me, andI wouldn't kiss him, 
and then he leaned back on me like this (Leaning in witness chair) and 
he dozed off to sleep. : 

When he dozed off to sleep, then I wake him up and tell him, "Why 
don't you get up and go around on the other side of the bed and get in,” 
and that's what he did. | 

So then I got up because I often get up -- always get up at 5:00 
o'clock to fix breakfast; andI got up and I fixed breakfast and I waked him 
up and said, I say, "It's time to go to work; why don't you wake up?" 
and he said, "Oh, I'll get up directly." I said, ''Well I'm not going to be 
late." I fixed his breakfast and put it back on the stove, fixed his lunch 

and set it on the table; and so I went on off to work. : 

Q. You went out to work. A. I went out to work. 

Q. And you didn't see him then again before he was arrested? 


A. No, I didn't until Thursday morning. I didn’t know he was arrested. 


I got a call. 
MR. MORGAN: No further questions. 
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CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, just before -- what time did you leave for work that 
morning, Madame? A. I leave every morning at 20 minutes after 7:00. 
It don't take me but ten minutes to walk to my work. 

Q. Well, you were late that morning, though, weren't you? A. No, 
I was not. 

Q. You sure you weren't late? A. I'm positive I was not. 

Q. If I tell you that the defendant testified that you were late that 
morning, would you agree with him? A. I was not late. I was not late. 

Q. Now, you say you have known the defendant for approximately 
two years? A. Yes. 

Q. And he has actually lived with youfcr -- since 1960; is that 
right? A. Right. 

Q. You living as husband and wife? A. Yes. 

Q. But you're not married? A. No, I'm not married to him. 

Q. You knew that he had been married, didn't you? A. Yes, I did, 
but I didn't know at the time me and him start together. 

Q. Well, when you started staying with him, when you started 
occupying the same bed with him, you knew he was married, didn’t you? 
A. Not till shortly afterward. 

Q. Well, after you found out, what happenéd then? Did you continue 
to live with him? A. Yes, I did. 

Q. And did you ever meet his wife? A. Yes, I did. 

Q. When did you meet her? A. Long before I ever met him, but 
I didn't know that was his wife. Long before I ever met him, we were 
friends. 

Q. But you never met Beulah Mae Taylor, did you? A. Yes, I did. 


Q. When did you meet her? A. Time I met her mother because 


they used to keep grand-children of mine. 

Q. Well, did you know -- when did you find out that Beulah Mae 
Taylor was his wife's daughter? A. Oh, about a year after me and him 
started living together. Then I find out that she was his wife. 
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Q. So then you did know Beulah Mae Taylor before May the 17th, 
didn't you? A. Yes, I did. I know her before I know Bernard. 
Q. And you had talked to her on the phone; is that right? A. Yes, 


I did. 

Q. When? A. When I talk with Beulah Mae on the phone? 

Q. Yes. A. Not before I know Beul-- well Bernard, = this 
come up. 

Q. When this came up. A. I had talked to her in person before 
that time. I had talked to her in person. 

Q. Pardon me? A. I have talked to her in person before, before 
talking to her on the phone. 

Q. You talked to her personally? A. Yes, because 1 had been to the 
home. 

Q. But at the time you talked to her, you didn't know that she was 
supposed to be his daughter, did you? A. I don't understand what you 
mean, after -- after him and her got in this trial? | 

Q. Didn't you testify that you did not know Beulah Mae Taylor, 
had not seen Beulah Mae Taylor before this happened? A. No, I didn't. 

Q. You had seenher. A. Yes, I have seen her. 

Q. And you knew at that time she was his daughter. | A. Before 
this happened? | 

Q. Yes. A. Yes, I thought it was his daughter. 

Q. You thought it was his daughter? A. I didn't know it was his 
stepdaughter. | 

Q. You thought it was his real daughter? A. Real daughter, yes. 

Q. Where did you see her after you started living with him now, 
after you started living with this man, where did you see Beulah Mae 
Taylor? A. Well, she come to my room, come to the house. 

Q. She came to the house? A. Yes, she came to ay house and me 
and her father together, and I went to hers. : 

Q. And when was she last at your house? A. I think it was the year 
before, Christmas time. 

Q. Christmas time? A. Yes, she come in there, had some toys 
carry home for the children. 
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Q. And has his wife been to your home to visit him since he’s 
been living with you? A. No, she never been to my home. 

Q. Does she call over there? A. Not as I know of. 

Q. So now, I believe you have testified that about two or three 


weeks, two weeks or three weeks, before May the 17th, Beulah Mae Taylor 


called there about a chicken sandwich. A. Just about two or three 
weeks before -- before this happened? 

Q. Yes. A. Yes, I think she called there. 

Q@. You say you guess she called? A. No, I didn't, I say -- yes, 
I say she called there. 

Q. About a chicken sandwich. A. Yes, sir. 

@. And that was around 8:00 o'clock in the evening. A. Yes, sir. 

Q. And what were you doing when she called there? A. I was in 
the living room. I disrecall what was I doing in there. 

Q. Where was your boyfriend, the defendant? A. He was some- 
where because I answered the phone. 

Q. You answered the phone. A. Yes, and give him, give him the 
message and let him talk to her. 

Q. And what did he do after he talked to her? A. Wellhe ran out. 

Q. He talked to you before he went out, didn'the? A. Yes, he ask- 
ed me for a dollar. 

Q. How is that? A. He asked me for a dollar. 

Q. Well he told you what he was going to do with that dollar too, 
didn't he? A. Yes, he did. 

Q. And as a matter of fact, you agreed to him taking that dollar 
and buying her a chicken sandwich. A. Yes, I did. 

Q. And what time did he leave? A. Well soon after, I forgotten 
exactly the time at the time of his leaving. 

Q. Well how long did he remain away that day? A. I'll say about 

45 minutes. 

Q. About 45 minutes? A. Right. 

Q. Well now, I want you to think and see if you were not in bed 
about 1:30? A. I was in bed, 1:30? 
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Q. Yes, when this -- when Mrs. Taylor called about this chicken 


sandwich. A. Oh no, I was not in bed. I'm positive. I was not in bed. 

Q. Well now, if I tell you that he's testified that you both were in 
bed and she called and he borrowed money from you to go get her a 
chicken sandwich around 1:30 and practically stayed out all night, would 
that be true? Would he be telling the truth? A. I'm postive that it 
wasn't that late. 

Q. So then you would deny then that you two had retired to bed when 
Mrs. Taylor called, and he jumped up around 1:30 and borrowed a dollar 
from you to take her a chicken sandwich and stayed practically all night. 

Didn't you reprimand him whenhe came back after having been out 
practically all night? A. I -- yes, I reprimanded him because I was not 
in bed and I wasn't in bed when he left. | 

Q. You say you didreprimand him? A. I was not in bed when he 
leave and I was not in bed when he come back because I can tell you ex- 
actly what he told me when he come back, 

Q. What did he tell you? A. He says to me, he say, "No wonder 
Beulah Mae wanted the chicken sandwich." I say, "Why?" | He say, "Every 
time Andrew come home and go on back, he leave her ae up so she's 
just as big as a pig."" I say to him, I say -- ; 

Q. Now just a minute. You're talking too fast. We can't catch you 
now. Now repeat that please. A. He say to me, he says, "No wonder 
Beulah Mae want the chicken sandwich." I said "Why?" He say, "Every 
time Andrew come home and go back" -- 

Q. Whocome home? A. Andrew; that was her husband. 

Q. Yes? A. "He leaves her big as a pig."" I say to him, "Well 
that's all right, he's supporting her," so that's all that was said about that. 

Q. Well now, you never suspected that when he left your home 
around 1:30 that morning to get that chicken sandwich that he was going 
over and have sexual relations with Beulah, did you? A. He didn't 
leave no 1:30. He did not leave at 1:30. 

Q. So then if he's testified here and said that he got . -- that you 
two were in bed around 1:30 when that call came in and he got up, 
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borrowed a dollar from you and left you in the bed and went on over and 
took this chicken sandwich to Beulah and then stayed there with her prac- 
tically all night, he isn't telling the truth, is he? A. No, he didnot. I 
still stick out he did not. 

Q. Pardon me? A. I still stick out, he did not leave at 1:30. 

Q. Well now, directing your attention to May 16th, 1961, how much 
money did your husband have when he came home that evening? I mean 
your boyfriend, A. Well, I'll say when he come in Monday night, he 
left the store and bought groceries. Okay, he come home and Tuesday 
morning, I asked him for a dollar and a half because I wanted to buy a 
bottle of Three-Sixty. I looked in his pocket that night when he had went 
to bed. He had $12 in his pocket; I'm positive he had $12. 

Q. When was that, on the 15th or the 16th? A. That was a Tuesday 
night. 

Tuesday night. A. Yes. 

You looked in his pockets? A. Yes, I did. 

And you saw $12 inthere? A. Yes, $12 in his pocket. 

And what denomination? A. I don't know what else but that $12 
was in his pocket. 

Q. Well now, do you recall whether it was 12 one-dollar bills or 
some five-doliar bills or a ten-dollar bill there? A. No, I don’t remember 
because I counted it ina hurry. I don't remember whether -- I'm positive 
it was ali ones but I don't know where -- I mean was it fives or was it what, 
but I know he had $12 in his pocket. 

Q. You couldn't be mistaken about that? A. No, $12. 

Q. Well now where was he when you looked in his pockets? A. 
Laying in bed asleep. 

Q. That was Tuesday night? A. Yes. 

Q. About what time? A. Tuesday morning -- 


Q. Was it Tuesday morning or Tuesday evening, Madame? A. Oh, 
I'm mistaken; it had to be Wednesday morning. 

Q. Pardon? A. It had been Monday night because he went Monday 
night; he bought groceries Monday night. 
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Q. Well you went into his pockets Monday night? A. “Monday night 
I looked in his pockets and Tuesday morning is when I asked him for the 
dollar and a half to buy the Three-Sixty. : 

Q. And did he give you a dollar anda half? A. Yes, he did, and 
I told him I would pay him back Friday. 

Q. All right, well now Tuesday, how much money did he have? 
A. Tuesday, I don't but -- I don't remember, but I'm positive he didn't 
-- did have the $12 Monday night. 

Q. Well-- A. Because he give mea dollar anda half Tuesday 
morning after we eat breakfast. He give me the dollar and a half. 

Q. Well now, did he say anything to you about money when he came 
home Tuesday evening about 7:30? A. No, he didn't because he never 
asked me for no money. : 


Q. He never asked for any money? A. He never asked me for 


money. 

Q. He asked you for money to get that chicken sandwich about 1:30 
in the morning. A. Well, that was the only thing he asked me for but 
for any other thing, he never asked me for money. : 

Q. Do you know where he keeps his money at home? A. In his 

pocket. 

Q. Keeps it in his pocket. A. Yes. 

Q. He doesn't usually leave it home, does he? A. No, don't think 
anybody do. 

Q. Do you know how much money he makes at work a week? A. 
No, I don't. : 

Q. Now, how long has he been in the numbers business, or do you 
know about that? A. I don't know anything about any number business. 

Q. He writes numbers, doesn't he? A. No, not as I knows of. 

Q. You never heard him say anything about writing numbers? A, 


Q. Not in your life? A. No. 
Q. You never seen him with a number book around the house? A. 


Q. Well, he's told you he has other sources of income, other than 


working in that filling station, hasn't he? A. No. 
Q. He never told you that? A. No. 
Q. You see him with large sums of money, don't you? A. No, I 


don't. 

Q. How long has he been working at that filling station? A. Well, 
he was working up there when I met him. 

Q. Still has the same car? A. No, he don't. 

Q. What kind of car does he have now? A. A‘'49 Ford. 

Q. What did he have when you met him? A. Had a'‘50. 

Q. I mean, he had a car when you met him. A. Yes, he hada car. 

Q. But you bought him a car since you've been married, haven't 
you? A. Yes, we had several ones, 

Q. I say you bought him one since you've been married, haven't 
you? A. No,I never bought him any car. 

Q. Now, since you thought Mrs. Taylor was his daughter, didn't 
you think it was strange that she didn't come around to see him more 
often? A. No, I didn't. 

Q. Now, heicalled you about 9:00 o'clock on the 16th -- that is the 
night before he was locked up -- and told you he was on the way home, 
didn’t he? A. Yes, he did. 

Q. And you told him you'd believe it when he arrived; is that it? 
A. That's right. 

Q. Now, when you saw this man on the early morning of the 17th, 
the defendant, when he came home, did he have any bruises on him? A. 
No. 

Q. You sure of that? A. I didn’t look. 

Q. Pardon me? A. I wasn't interested. I didn't even look for no 
bruises. 

Q. You say you were not interested? A. Well, if he was hurted 
-- he wasn't hurted. He just come in there usually. 

Q. He was intoxicated, wasn't he? A. Well, I did smell some on him 
but he wasn't drunk. 
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Q. He wasn't drunk. A. No. 

Q. You couldn't be mistaken about that? A. No. 

Q. And you prepared his breakfast for him? A. Yes, I did. 

Q. How was he dressed that morning? A. He had on a pair of 
brown khakis, I think, and -- or I think it was a white shirt, a white T - 
shirt, and work shoes. He was in his work clothes, I know, the same 
thing he wear to work. 


Q. And now when you left, did he tell you that he wasn't going to 


work? A. No, he say he was going to work but I always leave him at 
home. 2 

Q. You didn't know that he was planning to go borrow some money 
on his car to get some money for this Taylor woman? A. No, I didn't. 

Q. Infact, you never heard him mention that he was giving her 
money, had you? A. No, I hadn't, no. 

MR. MORGAN: We didn't hear that answer. I didn’t hear the an- 
swer, Your Honor. 

BY MR. BLACKWELL: : 

Q. Speak a little louder. A. He asked me, did I know he was going 
to borrow some money on the car to give to this girl. I told him no. 

Q. Did you know he'd given her money on previous occasions, like 
$25 at atime? A. No, I didn't. 

Q. Didn't you know anything about that? A. No, I didn't. 

Q. Had he ever given you $25? A. Yes. 

Q. You never did ask him for any money, just ae him to 
give you the money, didn't you? A. That's right, we always -- we live 
together. 

* * * 
THOMAS MELVIN PERKINS 

Whereupon, Thomas Melvin Perkins called as a witness on behalf 
of the defendant and, having been first duly sworn, was examined and 
testified as follows: : 

DIRECT EXAMINATION 
BY MR. HAHN: 

Q. Will you tell the Court your name and address, please? 

A. Thomas Melvin Perkins, 615 Twelfth Street, Northeast. 
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Q. Would you keep your voice up a little, so I can hear you. 

THE COURT: Well, the Court would ask more than that. Keep your 
voice up clearly and distinctly so that all can hear. 

THE WITNESS: Yes, Sir. 

THE COURT: Very well 

BY MR. HAHN: 

Q. On May 16th and 17th of this year, where were you employed? 
A. At the Riggs National Bank, 18th and Columbia Road, Northwest. 

Q. Is that next door to the Rock Creek Gulf Service Station? A. 
Yes, it is. 

Q. On the evening of the 16th -- do you know the defendant in this 
case, Bernard Smith? A. Yes, sir, I do. 

Q. Did you! see him on the 16th of May? A. Yes, sir, I did. 

Q. At what time? A. Well, he came to work that morning -- I 
mean, he worked across the alley. We work across the alley from each 
other all day long. 


Q. Excuse me, you are letting your voice drop. A. I said, we 


work across the alley from each other all day. I mean, I saw him all 
that day, and we work across the alley from each other. 

Q. And did you see him again in the evening? A. Yes, sir, I did. 

Q. Will you tell us what happened and what you did? A. Well, I 
was working that evening because we had a meeting at the bank, and I 
had to work overtime and Mr. Smith got off, he left, came back, and around 
about 9:30, and I asked him was he going home at the time and he said 
yes. That was about quarter to ten when I got off, and I went over to the 
gas station and told him I was ready to go and we got in the car and we 
left. We stopped at 12th and K at the Five Point, and we had a beer apiece 
and then he left me and carried me home. 

Q. And, until what time did you and Mr. Smith stay at the Five 

Point bar? A. Well, it was about 45 minutes or an hour, something 
like that. 

Q. What time of the evening was it when you left? A. You mean 
when I left -- 


135 


Q. When you left the Five Point bar. A, Well, I don't know exactly 
what time it was. It was 11:40 when I got home at night. 

Q. Was it 20 minutes of 12 when you got home? A. Yes, sir, 

Q. While you were at the bar, did you or Bernard Smith make any 
telephone calls? A, I made a telephone call, to Mrs. BEES: Annie 
Walker. 

Q. Did you talk to Bernard Smith about the telephone call? A. 
Yes, sir; she asked me who was with me. I told her it was: Mr. Smith. 
She said, well let me speak to him -- : 

MR. BLACKWELL: I object to this testimony. 

BY MR. HAHN: 

Q. Just tell us -- don't tell us what someone else said 

Have you ever heard Bernard Smith speak to you about Beulah Mae 
Taylor? A. Well, whenI first met him, I did not -- | 

Q. Now, just tell me, did he ever? A. No, sir. 

Q. Did he ever speak to you about her? A. Yes, sir, he did. 

MR. HAHN: You may inquire. 

CROSS-EXAMINATION 
BY MR, BLACKWELL: 

Q. Now, you people stayed in the bar until it closed, didn't you? 
A. Sir? : 

Q. You people stayed at this Five Point bar until it closed, stopped 
selling drinks, didn't they? A. No, sir. We left there before it closed. 

Q. So they had not stopped selling drinks when you left, is that 
right? A. No, sir. ! 

Q. If I tell you the defendant has testified that they had stopped 
selling drinks, would you say that he is incorrect? A. No, sir, he's 
wrong -- I mean, because we left before they stopped selling drinks. 

Q. Where did you go when you left there, sir? A. I left and went 
home. . 

Q. Where do you live? A. 615 Twelfth Street, Northeast. 

Q. And the defendant took you home? A. Yes, sir. : 

Q. Inhis car? A. Yes, sir. : 
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LOUISE FOSTER 
Whereupon, Louise Foster called as a witness on behalf of the de- 
fendant and, havingb een first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. MORGAN: 


* * * * 


Q. What is your name? A. Louise Foster. 


* * * * * 
Q. Are you also known as Lula Foster? A. Yes, they just call 
me that for short. 
Q. Are you related to Beulah Mae Taylor? A. Great grandmother. 
Q. Where do you live, Mrs. Foster? A. I live at 1309 Fairmont 
Street, Northwest. 


Q. Thank you. You are doing fine; you are keeping your voice up 


How long have you lived there? A. I have been living there five 
years August past. 

Q. All right. Now, was there a time when -- Oh, do you know 
Mr. Bernard Smith who is sitting here? A. I know him and I see him. 

Q. Well, you have seen him before, haven't you? A. Yes, I have. 

Q. In fact, he used to live at that address when you lived there, 
didn’t he? A. Yes, he did. 


He was married to your granddaughter at one time, wasn't he? 
Yes, he was. 


And she was living there, too, wasn't she? A. Yes. 
Was another gentleman living there with her at the same time? 
A. No. 
Q. Where didBernardSmith sleep in the house when he was there, 
when he first came back from prison? A. My daughter gave him a 
folding bed, says -- told him he could sleep in the basement. 
Q. Down in the basement? A. That's what she said. Told him he 
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could sleep down in the basement. 

Q. Where did she sleep? A. She slept up on the third floor. 

Q. Who else lived in the house, Mrs. Foster? A. Lester Hall and 
his childrens and me and my husband and another girl roomed there. 

Q. Who was Lester Hall? A. That was a roomer lived there. 

Q. Where did he sleep? A. He slept on the third floor, too. 
It's three rooms up there. : 

Q. Allright. And Bernard slept in the basement? A. She gave 

him a bed, told him to go down in the basement -- roll-away bed. 

Q. Where did Beulah Mae stay? A. Beulah Mae stayed at -- when 
she was there, she lived back in the back but she wasn't there when he 
come home. 

Q. But she came -- she lived there while he was living there, 
didn't she? A. No. 


Q. Atnotime? A. No. 
Q. Now, would you remember this carefully: He came back, and 


your granddaughter is Mrs. Smith, is that right? A. Yeah. 

Q. She was living there? A. Yes, she was living there. 

Q. Where was Beulah Mae living? A. Beulah Mae was living 
down on Eleventh Street. : 

* * * * head 

Q. Let me now rephrase this question so I don't take advantage 
of you. 

You have testified that Beulah Mae Taylor did not live there at 
the same time as Bernard Smith? A. No. 

Q. No. What did you testify? A. I said she did not live there 
when he lived there. 

Q. Allright. Now, if she testified earlier that she did live there -- 
A. She lived there til he come, when he -- before he come from prison. 

Q. That's right. Now, if she testified that she continued to live 
there after he came back from prison, would she be telling the truth o 
not? A. Well, I don't remember him living there after she come -- 
he come back there -- she was done moved out, if I ain't mistaken. 
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You know, I'm old. I can't remember everything. 
Q. Well, then, you might be mistaken as to that; is that right? 
A. I don't know but I know she wasn't living there when he was living 


there. 
Q. All right. So, if she testified that she was, she would not be 
telling the truth, if she had done that; is that right? 
MR. BLACKWELL: I object, if Your Honor please, to the question. 
THE COURT: Well, I think that that's a matter for this jury -- 
MR. MORGAN: These are the exact questions that the prosecutor 
has been using to'examine these witnesses on -- as to prior -- but I will 


withdraw the question. 

Now, -- well, in view of the fact that this witness is now not certain 
that they were both there at the same time, I have no further questions 
to ask this witness. That's alll have. 

MR. BLACKWELL: I have some to ask her, only two. 

THE COURT: All right, proceed. 

CROSS-EXAMINATION 

BY MR. BLACKWELL: 

Q. How old are you, Mrs. -- A. Seventy-two years old. 

Q. Now, Mrs. -- A. Seventy-two. 

Q. Now, Mrs. Foster, Mr. Morgan asked you whether or not, after 
you got this subpoena, I discussed this subpoena with you. 

I believe your answer was no; is that correct? A. That's right. 

* * * * * 
FRANCIS SAVAGE 

Thereupon, Francis Savage was called as a witness for the defendant 

and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAHN: 

Q. Will you give your name and address, please? A. Francis N. 
Savage, Legal Aid Agency, United States District Court House. 

Q. And have you participated as an investigator in this case, in the 
defense of this case? A. I have, sir. 
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Q. Did you have occasion - let me rephrase the question. 

On the 11th of September, 1961, were you present at an interview 
with the defendant in this case? A. No, sir, I was not. | 

Q. Several days later, on the 13th of September, 1961, were you 
present at a conference with the defendant, Bernard Smith ? A. I was, sir. 

Q. Who else was present on the occasion? A. You, Counsel, Mr. 
Morgan, Investigator Reed of our office, and myself, as well as the 
defendant. 

Q. And during that conference was there a -- 

MR. BLACKWELL: Your Honor please, I submit the place should 
be set where this conference took place. 

MR, HAHN: You may inquire, if you wish. 

THE COURT: No, I think it's only reasonable to state sgh the 
conference took place. 

BY MR. HAHN: 

Q. Where did the conference take place? A. In the United States 

marshal's cell block. 3 


Q. During that meeting was there a discussion of the defense which 


the defendant proposed be made at the trial? 

Let me rephrase the question. Did the defendant discuss with us in 
detail the substance of what he then said was alleged to have taken place? 
A. Yes, sir, he did. 

Q. In May of 1961. A. Yes, sir. 

Q. And did that differ from information which he had ieomeved to 
you on earlier occasions? A. Very definitely did, sir. 

Q. And, without going into detail, what was the essential difference? 

A. The essential difference was that he had tried to give an alibi 
for his time, upon the first interview, and now on this interview he was 
telling us exactly what happened. 

Q. And, again without going into detail, what would you say was 
essentially what happened as he related it to us? A. Essentially, what he 
was saying was that there had been contact with the complainant - with 
the complainant's permission. 
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Q. That is, that he had sexual relations -- 

MR. BLACKWELL: I object, if Your Honor please, that's a lead- 
ing question. He's putting words in his own witness's mouth, Your Honor. 

THE COURT: Allow the witness to do the testifying. Don't lead 
the witness. Proceed. Just state what took place. 

BY MR. HAHN: 

Q. Perhaps the jury is not clear on the use of the terms you used, 
would you be a little more specific in detail than you have been? A. On 
the 13th, in the marshal's cellblock, the defendant stated that he had had 
intercourse with the complainant on the date in question, at or with at 
least a degree of permission from the complainant. 

Q. And after that time did you interview the defendant again? 

A. No, sir, I don't believe I have talked with him since then. 

Q. Did you, as part of your duties, have occasion to interview the 
complaining witness, Beulah Mae Taylor? A. Yes, sir, I did. 

Q. During that interview did you have occasion to discuss with her 
the allegation that she had been in the car with the defendant on the even- 
ing of May 16th, 17th, 1961. A. Yes, sir, I did. 

Q. Can you tell the jury what her answer was when you put this to 
her? A. She stated that she had not been in the car with the defendant, 
that her story was the same -- 

MR. BLACKWELL: Just a moment, if Your Honor please. I would 
like to find out if'the witness is reading from his notes. 

THE WITNESS: Sorry, sir. 

MR. HAHN: Very well. 

THE WITNESS: She stated that she had not been in the car with the 
defendant on the night or evening of May 16th. I questioned her further 


in regard to the information as previously stated, that defendant had given 
us about being in the car, and she made a remark to the effect that 
"Nobody has any pictures or nobody has come to get any pictures to make 
a@ comparison to prove whether or not I was in the car." 
MR. HAHN: Thank you. You may inquire. 


141 


CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Mr. Savage, you have discussed this case at length this morning 
with Mr. Hahn, have you not, and went over the notes here around a 
quarter of ten at the counsel table, did you not? I mean the transcript 
of yesterday's testimony. A. I discussed a phase of the case with Mr. 
Hahn this morning; I did not go through the transcript, sir. | 

Q. And you had quite a discussion with him since the morning's 
testimony out in the hall just before we convened at 1:30, did you not? 
A. I met him in the hall, sir, and there was a discussion about when he 
would put me on the stand, whether it would be later on this afternoon 


or the first witness. 


Q. Now, I believe you testified that on previous occasions, that is, 


prior to the 13th of September, the defendant had given you a different 
version of what transpired -- resis that. The defendant had indicated to 
you that he was not present at 128 Anacostia Road at the time he was 
alleged to have raped the complainant in this case, did he not? A. That 
is correct, sir. | 

Q. And he sent you to a number of addresses to check with witnesses 
to prove that he was some place other than there? A. That's quite true, sir. 

Q. And you went back and told him you caught him in lies, that you 
wanted him to make a better defense than that, is that true? A. No, sir, 
I didn't. | 

Q. Didn't you tell him he better get a better defense? A. No, sir. 

MR. BLACKWELL: Thank you so much. 

REDIRECT EXAMINATION 
BY MR. HAHN: 

Q. Isn't it true, however, that you and others in your hearing told 
the defendant that we thought he was not telling the truth and that he 
should tell us the truth if he was to be properly defended? A. Mr. Hahn, 
I told the drfendant that on at least two occasions, I know, the first inter- 
view that I had with him when he gave me this first story, and I know de- 
finitely that I did on the interview when all of us were present, as has 


been previously stated. 
MR. HAHN: Thank you. 
* * * 
WESLEY WALKER 
Thereupon, Wesley Walker was called as a witness for the defendant 


and, being first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. MORGAN: 
Q. Please state your name. A. My name is Wesley Walker. 

303 Q. Now let me ask you, because otherwise I'm sure the Court will, 
that you keep your voice up so that the judge, the Court, and the jury and 
the reporter and the attorneys can all hear you, and speak loudly enough 
so that I think if I can hear you I think everybody in the court room will 
be able to hear you. 

Would you repeat that? I didn't hear your name. A. My name is 
Wesley Walker. 
Q. Wesley Walker. Thank you. 
THE COURT: What's the last name? 
THE WITNESS: Walker. 
THE COURT: Walker, thank you. 
BY MR. MORGAN: 
Q. Where do you live, Mr. Walker? A. I live on Edison Place, 
4418 Edison Place, NE. 
Q. 4418 Edison Place? A. Northeast. 
Q. In May of this year where did you live? A. I live on Dick Street. 
Q. Now - 
THE COURT: Just a moment. Did you give the address? 
BY MR. MORGAN: 
Q. What address? A. 4513 Dick Street. 
Q. Is that Northeast? A. Northeast. 
Q. Thank you. 
Do you know the defendant sitting here, Bernard Smith? A. I 


know him. 
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Q. Do you remember the time of the year when Bernard Smith was 
arrested, this year? A. I remember but I don't remember what date it 
was. I remember it happened. 

Q. You remember that that happened, did you not ? A. Yes, I 
remember it happened. 

Q. Now, directing your attention to evening or early morning of 
that time, did you see the defendant? A. I saw him. 

Q. Where were you? A. At home. 

Q. And what happened? A. Well, he came to the house that night, 
asked me to loan him some money. 


Q. About what time was it, do you remember? A. I aS really 


remember what time it was. 
Q. Had you gone to bed? A. I hadn't gone to bed when he got there. 
Q. You had not gone to bed? A. No. 
Q. Was it early or late, do you know? A. It was -- | 
Q. If you know. A. It was between 11 and 12 o'clock, I guess. 
Q. And what did he say to you? A. Well, he just come in and sit 
down and started talking like usually. 
Q@. And then what didhe say? A. He asked me, he sai, "I owe 
you some money," but he didn't have it yet. 
* * * * : * 
THE WITNESS: He asked me to loan him some money. 
BY MR. MORGAN: 
@. And did you lend him any money? A. No, I didn't. 
* * * * ia 
THOMAS D. GILMORE 
Thereupon, Thomas D. Gilmore was called as a witness for the 
defendant and, being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 2 
BY MR. HAHN: 
Q. Will you tell us your name and address, please? A. Thomas 
D. Gilmore, 1730 Lanier Place, N.W., Washington. 
Q. Would you, when answering my questions, speaks more loudly 
so that the jury can hear you and the Court? If you speak loudly enough 
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so that I can hear you, I think everyone else will. 
At about May 16th and 17th, 1961, where were you employed? A. 
At the Gulf station, at 1827 Adams Mill Road, NW. 
Q. Do you know the defendant, Bernard Smith? A. Yes. 
Q. Was he also employed at that same time at that gas station? 
A. Yes. 
Q. Do you recall the time at which Bernard Smith was arrested? 


A. No, I don’t. 
Q. Do you remember that this occurred, hearing about it? A. Yes. 
Q. On the day and evening before did you have occasion to see 
Bernard Smith? A. Yes, I was working three in the afternoon until eleven 
in the evening, and he came into the station twice, that I know of. 
@. And what was the approximate time he came in the first time? 
A. I think about 6 p.m. 
Q. And did he make a request of you at that time? A. Yes, he 
asked me for some money. 
Q. Didhe say how much? A. Oh, I don't remember exactly; it 
was either a dollar or a couple of dollars. 
Q. Did you lend him any money? A. No. 
Q. Did you see him ona later occasion? A. Yes, later in the even- 
ing, oh, between 9 and 11 I saw him again. 
Q. And how had he arrived there, if you know? 
* * * * 
THE WITNESS: I don't know. 
BY MR. HAHN: 
Q. Did the defendant make a request of you on that occasion? A. 
Yes, he asked me again to lend him some money. 
Q. And did you lend him any money on that occasion, A. I don't 
believe I did. 
MR. HAHN: You may inquire. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Mr. Gilmore, I believe you stated your hours of employment at 
that station was 3 to 11, o'clock, p.m., 3 p.m. to 11 p.m., is that correct? 
A. Yes. 
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Q. And I believe you say you saw this defendant at that station, 


that he came in twice that day; first he came in at 6 o'clock, and then he 
came in again, what time? A, Between nine and eleven. : 

Q. Nine and11. A. Yes. Of course, I had seen him earlier, be- 
cause he had worked earlier, himself. : 

Q. Didn't he work until 6 o'clock that day? A. I don't recall his 
hours that day. 

Q. You don't recall his hours. A. No, sir. 

Q. But to the best of your recollection he had gone off, he had re- 
turned there around 6 o'clock to borrow some money from ‘You, is that 
right? A. I believe so, yes. 

* * * 
JOHN NEWMAN 

Thereupon, John Newman was called as a witness for the defendant 
and, being first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. MORGAN: 

Q. State your name, sir. A. John Newman. 

Q. Where do you live, Mr. Newman? A. I live out in Maryland, 
Langley Park. 

Q. And where do you work? A. Rock Creek Gulf Service Station, 
18th and Columbia Road. 

Q. Did you work at that service station on the 16th day of May, 1961? 
A. Yes, sir. 

Q. Do you know the defendant, Bernard Smith? A. Yes, sir. 

Q. Was he working there on that day? A. Yes, sir. 

Q. Do you recall the fact that he got arrested in May of 1961? A. 
No, I don't. 

Q. Well, let me pose it this way: did there come a time in May of 
1961, when he no longer appeared for work? A. Qh, yes. 

Q. Directing your attention to the day before that happened, did 
you see the defendant, Bernard Smith? A. Yes, sir. : 

Q. When did you first see him? A. Between 9 and 10 o'clock at 
night. | 


311 


312 


313 


146 


Q. Where were you at that time? I was carrying a shift; I was 


shift manager up there. 

Q. Shift manager? A. Yes 

Q. What were your hours? A. From 3 to 11. 

Q. 3to11? A. Yes. 

Q. And you saw him between 9 and10? A. Between 9 and 10. 

Q. Had you seen him earlier in the afternoon - A. No, sir. 

Q. - during the daytime? A. No, sir, he was already -- well, I 
could have -- I don’t know exactly what time he got off; I probably did 
see him earlier before he - you know, when he got off. 

Q. Isee. But that evening, after he was off, you saw him again, 
is that right? A. Yes, sir. 

Q. And about what time was it? A. Between 9 and 10. 

Q. And did you see how he arrived, did you see how he arrived 
at the station? A. Well, his car was parked over by the tune-up room. 

Q. You saw his car parked over by the tune-up room. 

* * * * * 

Q. I will ask you, did you see the car there? A. I saw the car 
parked there. 

Q. Now, did Mr. Smith have any conversation with you, - A. Yes. 

Q. - at that time? A. He wanted to get an advancement on his 
salary of $8.00. 

Q. Eight dollars? A. Seven or $8.00, I forget exactly. 

Q. And what did you tellhim? A. I told him I couldn't let him 
have it. 

Q. Did he ask for anything else? A. No. I told him that if he 
wanted a drink I would give him a drink, and he took the drink. 

Q. How did he take it? A. I poured some in a coke bottle. 

Q. And gave it to him? A. Yes. 

Q. Now, did you see him any more that - no, let me withdraw that. 

How long was he there on that occasion, if you remember? A. Well, 
I don't know. We got kind of busy. I never did see him leave but I noticed 
the car wasn't there when I got off at 11 o'clock. 
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Q. All right. Now, you weren't there any later in the evening at 
all? A, I was, I didn't leave there until about 11:30 or a quarter to 12. 

Q. Had he come back at that time? A. I hadn't seen him. 

Q. You didn’t see him. So you didn't see him any more that evening? 
A. Not after 9 or 10 o'clock, somewhere around through there. 

Q. Not after the occurrence that you have just related. A. Yes, 
sir. 

MR. MORGAN: No further questions. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Mr. Newman, I believe you stated you are the shift manager? 
A. Yes, sir. 

Q. And you came on at ten o'clock? A. Three. 

Q. Was this man working on your shift on the 16th of May? A. I 
think he was; I think he was car washer; I don't remember actually wheth- 
er he was working then or not. I'm almost positive he was because he 
probably didn't get off until about 5 o'clock. 

Q. Probably got off about 5? A. Yes, 4:30 or 5, something like 
that. 

Q. Couldn't have been 6? A. It could have been; I don't know. 

Q. Now, what is his salary there? A. What is his salary? 

Q. Yes, sir. A. That I don't know, sir. 

Q. You know his hours? A. Well, he works sometimes 9 to 5, 
10 to 6; they stagger them around a bit up there, see. 

Q. When does he get paid, what day in the week? A. Monday. 

Q. He gets paidon Monday? A. Yes. : 


Q. And he wanted an advancement on Tuesday, is that right? A. 


Yes, sir. 
* * * * * 
ALTON BURKE 
Thereupon, Alton Burke was called as a witness for the defendant 
and, being first duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. MORGAN: 

Q. Would you state your name, sir? A. Alton Burke. 

THE COURT: What's the first name? 

THE WITNESS: Alton. 

BY MR. MORGAN: 

Q. Mr. Burke, where do you live? A. 1843 Calvert Street, NW. 

Q. Where are you employed? A. Rock Creek Gulf Service Station, 
1827 Adams Mill Road, NW. 

Q. On the evening of May 16th, or the early morning of May 17th, 
of this year, were you employed at the Gulf Service Station? A. Yes, sir. 

Q. And what were your hours? A, From 11 at night till 7 in the 
morning. 

Q. And what'are your duties at that service station? A. Night 
manager. 

Q. So you come onati11? A. Right. 

Q. Now, directing your attention to the evening of the 16th of May 
or the morning of the 17th of May, did you happen to see the defendant, 
Bernard Smith? A. Yes, sir. 

Q. And did you know who he was? A. Yes, sir. 

Q. He had worked or was employed at the service station, was he 
not? A. Yes, sir. 

Q. About what time did you see him? A. I would say between 
2:30 and 3 in the morning. 

Q. Do you have a way of fixing that time in your mind? A. Not 
specifically, no, sir. 

Q. But that is your best recollection? A. Right. 

Q. When do you start to do your paper work on the job every night? 

A. Around 3 in the morning. 

Q. And was this before or after or during the time you are starting 
your paper work? A. Before. 

Q. About how long before? A. Well, I would say approximately 
20 minutes. 
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Q. And did you see the method by which the defendant, Bernard 
Smith, arrived at the service station? A. Yes, sir. : 

Q. What was it? A. By automobile. 

Q. Automobile. Did you see where that automobile was parked? 
A. Yes, sir. 

Q. Where? A. In front of the motor cleaning. 

Q. In front of the what? A. Motor cleaning. 


Q. And where is the motor cleaning equipment located with respect 


to the main service station? A. At the far end of the service station. 

Q. What is the lighting condition at that time of the morning in that 
area? A. The lighting? 

Q. Yes. A. Excellent. 

Q. Excellent in where? A, Where the car was parked. 

Q. Where the car was parked. A. Yes. 

Q. Now did you see him get out of the car? A. Noy sir, I didn't 
see him get out of the car. 

Q. You just saw the car parked over there? A. Right. 

Q. After he came in, you saw the car parked there. A. Right. 

Q. And did you recognize it as his car? A. Yes, sir. 

Now did he make any request of you when he came in? A. Yes, 


What was that request? A. He wanted to borrow $8.00. 
And did you give him the $8.00? A. No, sir. 
Did he tell you why he wanted the $8.00? 
* * * * * 
All right. Would you tell me what the defendant said he wanted 
the money for. A. He said he had him some tail that he wanted to buy. 
Q. Did you understand what he meant? A. Yes, sir. 
Q. What did he mean? 
* * * * } 
Q. Did you give him the eight dollars? A. No, sir. 7 
Q. Did you give him any money at all? A. Two dollars. 
Q. Do you remember how long he was there or, how long was he 
there? A. Well, I would say until about 10 minutes after 3. 
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Q. And then what happened? A. He left. 

Q. Did you see him drive away? A. Yes, sir. 

Q. What did he do when he left the room - let me withdraw that. 
Where were you seated or standing at this time? A. I was outside. 

Q. Outside where? A. The office. 

Q. And at what location? A. Well, just right outside the door, the 
first lube bay. 

Q. The first lubrication bay? A. Right. 

Q. Does that face on 18th Street? A. No, sir, it faces Calvert. 

Q. Calvert Street. Now, where with respect to that was the auto- 
mobile parked? A. Just about, I would say approximately 50 feet down 
further. 

Q. On what street? A. Still facing Calvert. 

Q. Still facing Calvert. Did you see him get inthe car? A. Yes, 


Q. And did you see him drive off? A. Yes, sir. 
MR. MORGAN: No further questions. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Now, Mr. Burke, you had a conversation right outside the door 
here this morning with Mr. Morgan, didn’t you? 

You know, this morning, just about ten minutes of ten, before the 
Judge came on the bench, right out there andI was standing right there 
at the door? A. Yes, sir. 

Q. At least you saw some people standing there, didn't you? A. 
Yes, sir. 

Q. And you were asked something about whether or not you loaned 
this man two dollars, weren't you? A. That's right. 

Q. And you said at that time you didn't loan him two dollars, didn't 
you? A. To my knowledge, yes, sir. 

Q. And Mr. Morgan - you said at that time you didn't loan him two 
dollars, didn’t you? A. I told him that I had probably forgot. 


Q. And Mr. Morgan said, "Now let me go in here and get my notes 
and come out,” and before Mr. Morgan could get back out with his notes 
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the judge came on the bench, didn't he? A. That, I don't know. 
Q. He did not return, though, did he, at that time? A. Who was 
that? 

Q. Mr. Morgan, the defense lawyer, who just questioned you. A, 
Yes, he returned. 

Q. Before 10 o'clock? A. I don't know what time it was. 

Q. Allright. Well, he came back and talked to you, didn't he? A. 
Yes, sir. | 

Q. Well, now, how did you manage to remember now ‘that you let 
the defendant have two dollars when you said right out here in the pre- 
sence of people that you didn't let him have any two dollars? A. There's 
a lot of things that happened since then, you know. A minor thing like that 
slipped my mind. : 

Q. But you were quite positive in the presence of a number of 
people out here in that hall this morning that you did not let this defend- 
ant have two dollars when he came up there that night, weren't you? A. 

I probably was. | 

Q. All right. Now what has made you change? Did you talk to Mr. 
Morgan since then? A, I made a statement earlier. 

Q. To whom? A. To the defense over there. 

Q. And then, you had said before that you let him have two dollars? 
A. Yes, sir. 

Q. And then came down here this morning and told ie you had 
not let him have two dollars? A. I just told him I had forgot if I had said 

it. 


Q. Well, what makes you remember it now, sir? A. He reminded 


me of it. 

Q. He reminded you this morning and you said you didn't let him 
have the two dollars, didn't you, out here, and the people were listening ? 
A. This was before I talked to the lawyer. 

Q. Well, you were talking to the lawyer then, werer't you? A, 
That's right. 

Q. Well, then after you talked to him again, since then, haven't 
you? A. Not since this morning out there, no, sir. 
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Q. Well, why do you remember now that you let him have two dollars? 


A. Well, he just brought it back to my mind. 

Q. But you told him positively when he walked away from you when 
the judge came on the bench that you did not let this man have two dollars 
that night, didn't you? A. I don't remember that. 

Q. Well, you said you remembered standing out there in that hall 
and people heard you, that you did not let the man have twe dollars. A. 

I was referring to the first statement. 

Q. Which statement is that? A. The one that he took from me the 
first time, 

Q. You were referring that you didn't let him have the two dollars? 
A. No, sir. 

Q. I ask you again, didn't you say positively right out here when 
some people were standing around, this morning, including myself, stand- 
ing there at that door, that you did not let this -- told Mr. Morgan you did 
not let this defendant have two dollars cn the night of May 16th? He want- 
ed to borrow two dollars but you did not let him have the two dollars. 
Didn't you make that statement out there, sir? A. Yes, sir. 

* * * * * 
DETECTIVE BONACCORSY 

Thereupon, Detective Bonaccorsy took the stand on behalf of the 
Government in rebuttal, and having been heretofore duly sworn, was ex- 
amined and testified further as follows: 

DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Detective Bonaccorsy, you testified on yesterday, and you were 
sworn at that time, and you are still under oath:for this purpose, - I 
think you testified on yesterday that as a member of the sex squad you 
responded to a call to an address on 218 Anacostia Road, SE, and when 
you responded you saw the complaining witness in this case, Mrs. Beulah 
Mae Taylor, downstairs, and you subsequently went upstairs; and I also 
believe you testified you saw a liquid on the floor which appeared to be 


water, or urine. 
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Now I would like to ask you if that liquid you saw on the floor had 
any indication of any form of food particles, as if someone's stomach was 
upset? Hold it, please, there's an objection. | 

* * * 
BY MR. BLACKWELL: 

Q. Now, do you recall my question, sir? A. I believe I do, sir. 

Q. Will you answer it please, sir? A. I did not see any substance 
which may have resembled any food particles in this liquid that I observed 

on the floor of the bed room. : 

Q. If anyone had lost something, had become nauseated or lost 
something from their stomach, would you have recognized that, - did you 


recognize anything of that nature in this clear substance that you saw? 
MR. HAHN: I object. i 
THE COURT: The witness has said he didn't see anything. 


BY MR. BLACKWELL: 

Q. Now I have one further question. Did you smell any alcohol in 

the room, as if it was coming from this substance? A. No, sir. 
* * * * * 

THE COURT: Will counsel approach the bench. 

(At the bench:) 

THE COURT: The Court has gone over the instructions proffered 
by counsel for the defendant and has considered them. The Court feels 
that the instructions should not be given. The Court will instruct the 
jury fully on the elements of rape, on consent, on resistance, on all the 
matters that are covered by the first seven instructions to the jury, and 
also with respect to the weight of evidence and the criteria to be applied 
by the jury in connection with determining weight and credibility, sO as 
to make in applicable the granting of the particular instruction identified 
in the proffer of instructions requested by the defendant as proffered 
instruction No. 6. | 

The Court will give, in effect, Instruction No. 7, and cover the 
substance of proffered instruction No. 7 in the Court's own words and the 
Court's own manner, which it has customarily used, and convey the same 
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information, the same instructions to the jury, as is outlined in defendant's 


proffered instruction No. 7. 

Instruction No. 8, with respect to the production of a witness has 
been discussed at the bench, and the Court has stated that it does not 
feel that the instruction as to the absence or - absent or missing witness 
need be given. 

MR. HAHN: May I make a comment on that, Your Honor? 

THE COURT: You may, of course. 

MR. HAHN: In that particular connection we were only talking about 
twe policemen, and our statement that we would not claim the absent wit- 
ness argument -- 

THE COURT: What particular witness do you feel that this applies to? 

MR. HAHN: This applies to the failure to produce the doctor. 

THE COURT: That is No. 9; I hadn't come to that. 

MR. HAHN: And also any medical evidence. 

MR. MORGAN: There was an examination, that has been admitted, 
and the Government has failed to bring the witness that they listed, to 

prove what the results of that examination is. 

MR. HAHN: The Government brought an improper witness. 

THE COURT: That is instruction No. 9 which I was just going to 
come to; that is specifically with respect to the fact that the Government 
notified the defendant that the prosecution would call Dr. --- what is his 
name? 

MR. MORGAN: We have it, Your Honor, Larroca. 

THE COURT: What is your position about that? 

MR. BLACKWELL: My position is this, Your Honor: as you notice, 
they claim that they were denied the right to call this witness, relying on 
the Government. 

Now these gentlemen are men of integrity andI am sure they will 
bear me out on this: on yesterday morning early, before this case had 
been sent out, I informed them that I would not be able to call the doctor 
because the doctor was no longer at D.C. General Hospital, and, because 
the doctor is no longer at D.C. General Hospital or in the District of 
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Columbia, I was going to proceed with the official records from that 
hospital, and I asked them at that time if they could disclose to me, with- 
out any detriment to their client's interest, as to whether or not the defense 
would be consent or alibi. They left and conferred and they came back 
out and they indicated that they wanted to cooperate, they would be glad 

to cooperate but they thought, in the interest of their client, in fact, 
they said, their minds were not definitely made up. , 

They said they had not definitely decided, in all fairness to their 
client they didn't feel that they should make any commitment. I said to 
them, "I don't blame you for protecting the rights of your client and 
there's no hard feelings," so when we came into this court room T told 
them on voir dire that a representative from the D.C. General Hospital 
would be called with the records. 


So before this jury was impaneled the attorneys for the defendant 


knew that I was not going to call this doctor but I was going ‘to rely on the 
records. 

There came a time when a representative from D.C, ote 
Hospital came here with the records and they objected to those records 
being admitted into evidence. 

MR. MORGAN: No, we didn't object to the records. We objected to 
the calling of the witness, 

MR. BLACKWELL: They objected to the records, Your Honor. 

MR. HAHN: No, no, not so; that's not so. 

MR. BLACKWELL: And then I said, "Well, then --" I announced 
I had the records from D.C. General Hospital and I had the woman who 

is the custodian of the records to come here on her day off, and so 
then I said, "Well, then, if you are objecting to these records I will not 
pursue it any further," and they were sent back. They didn't even read 
the records or look at the records. 

MR. MORGAN: And if I might make a statement, I ” later told 
the counsel for the prosecution that if he would let us look at the records 
it might be possible that we would be able to stipulate the records, but 
he would not do that. 
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MR. BLACKWELL: I did not refuse; I said we would discuss that 
later. 

MR. MORGAN: But you never did 

MR. BLACKWELL: Nothing else was ever said about it. 

MR. HAHN: No. 1, we objected to the form in which those records 
were proffered, and we -- 

THE COURT: On the missing witness, I will not point out or specifi- 
cally refer to any witness. I have a form of missing witness instruction 
which is customarily given where it is asked for by counsel or where 
the Court feels under all circumstances that it is a reasonable instruction, 
which refers to witnesses on either side, just simply states if either side 
fails to call any witness, which witness is within the control, or where the 
evidence he will give is peculiarly within the control or power of a party 
to produce, and the witness is not produced, then the jury may consider 

that if the witness were produced the testimony would be unfavor- 
able to the side which, under all the circumstances outlined, failed to 
produce the witness. 

It is the customary instruction. 

* * * * * 

MR. HAHN: Your Honor, couldI sign the request for instruction 
and have them made part of the record? 

THE COURT: Oh, sure, sign that andI will mark them all except 
those two as given in effect. 

Al right. Now you can each have 40 minutes or as much of it as 
you want. 

(In open Court:) 

THE COURT: Ladies and gentlemen of the jury, we have arrived 
at that part of the case where all the testimony has been introduced and 
both sides have rested and under the procedure it is now in order that 
counsel on both sides shall sum up to the jury; counsel for the Govern- 
ment may proceed with argument to the jury. 


(Argument on behalf of the Government) 
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MR, BLACKWELL: Lady and gentlemen of the jury: 

We have now come to that stage of this proceeding in which you 
are going to listen to the lawyers do a little talking. You have heard 
witnesses talk for a while but now you are going to listen to the lawyers 
talk. 


* * * * ad 


Well, anyway, ladies and gentlemen, the witness was taken to the 


hospital; she was examined. Well, we brought records here from the 


hospital. They didn't get in evidence. 
* * * * * 

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT. 

MR. HAHN: Members of the jury panel, I will speak for the de- 
fendant in this case, although my associate, Mr. Morgan may or may not 
add a few words within our time, when I finish. 

* * * * ~ 

It is not ours to judge the right or wrong of this in this case be- 
cause rape is charged here. Rape is the having of intercourse by the 
defendant with the complaining witness without her consent and against 
her will. | 

* * *x * i 

There are a number of other points in this case, though, that I 
want to first address myself to. 

There was no medical evidence presented in this case. No doctor 
was called, although the policeman indicated that the complaining witness 
was taken to the hospital and examined. 

You Will be instructed by the Court later on on what inference you 
may draw from this. 

You will also be instructed later on by the Court on what the law 
is with respect to resistance which the complaining witness must put 
up in order to constitute a rape. | 

So that where there is a struggle, of necessity, one would think that 
the Government would be quite anxious to show what evidence there was 
of it. 


158 


The absence of any medical evidence, the absence of any examina- 
tion of the private parts of the complaining witness would have revealed 
this evidence if there was any. 

Also remember except for the fleeting reference by Detective 


Bonaccersy to a scratch on the neck, there was no evidence of any bruise 


marks, no evidence where there might have been a series of blows on 
the side of the complaining witness’ head; no evidence of scratches on 
the defendant, no evidence of bruises on him. The prosecutor and these 
pelicemen would tell you, if you were to ask them, if these things exist. 

They make a record of it. They are here in court with it and they 

tell you about it. 
* * * * * 

I said before andI say again that the Court is going to instruct you 
and it is up to the complaining witness to resist to her utmost under the 
circumstances in order to constitute rape. All right. 

Where was the testimony of resistance? No torn clothing was 
brought in here. There were no marks on the person of the complaining 
witness. There were no marks on the defendant. There was no medical 
testimony produced about any injury. He struck her on the head, accord- 
ing to her story, so many times as to make her lose consciousness. 

Where was the evidence of those blows? 

I put it to you that there wasn't any struggle, andI put it to you that 
this absence of evidence of a struggle is conclusive. 

Of course, the bed clothes were mussed, That's a bed where 
Beulah Mae slept and it was probably the bed where they both were 
intimate together. But that is no evidence of a struggle. Any liquid 
material on the floor, that’s no evidence of a struggle. 

The absence of the things I put to you show there was no struggle 
and no rape. 

* * * * * 
CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT. 
MR. BLACKWELL: May it please the Court, ladies and gentlemen: 
I do have this opportunity to return to you andI am not going to 
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hold you as long as I did before because I -- now don't get me wrong -- 


I am not a psychiatrist or well versed in psychology, but I do have some 
certain feelings when I stand before the public. So Il am going to flatter 
myself when I tell you I don't think it is necessary that I talk to you too 
much longer in this case. I could be wrong because you are the sole 
judges of the facts in this case. 

Of course, the defense counsel was very much disappointed in me 
in trying to inflame you. Well, this isn't the first time I have been 
accused. I have been accused before and in good faith, as probably it is 
in good faith this time. 

But they didn't tell you the good part, he didn't mention the good 
part where I pointed out to you about this man's rights, about the burden 
of proof and about this indictment. I don't think I was trying to inflame you. 

I'll tell you right now, ladies and gentlemen, I represent my client 
which is the Federal Government and the Federal Government comprises 
whom? It comprises all the citizens and residents of the United States, 
as far as crimes are concerned. The defendant is part of the Federal 
Government. I am representing the defendant. Iam interested in see- 
ing justice done. You probably heard me tell you before that the United 
States does not lose a case. 3 

* * * * * 

Ladies and gentlemen, after we have done that and when we look 
at eleven men and one lady on this jury and knowing that you are going 
to retire to that jury room and you are going to remember everything 
said here of any importance because of the attention you have given this, 
and I say you have been very attentive in this case, we have every reason 
to believe that the Governnient will not lose. 

In the first instance, when justice is done, the Government does not 
lose. Everyone who comes into an American Court of Justice is not guilty 
and the Government would rather see a number of guilty men go free than 


to convict an innocent man for a crime he did not commit. 
* * * * 
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Now, ladies and gentlemen, something has been said about medical 


evidence in this case. You heard me bring a person in here from D.C. 
General Hospital with the records from D.C. General Hospital, and the 
defense counsel jumped up and objected to the records sight unseen, I 
don't have to say any more about that. They have to concede the records -- 

MR, MORGAN: (Interposing) If Your Honor please, I don't, 
either, like to interrupt. I know Mr. Blackwell said he had to interrupt. 

I think the record will show that we are being misquoted. 

We only objected that the witness brought was not on the list served 
under the statute. ‘We did not object to the medical records. We have 
never seen the medical records. We even offered to look at them and 
possibly stipulate. 

THE COURT: The jury will pass upon the matter. The arguments 
of counsel are taken as evidence of an effort to assist the jury in evalu- 
ating the evidence, but the jury will determine the case on the evidence 
and the instructions under the law given by the Court. 

Counsel may proceed. 

MR. BLACKWELL: Thanks, Your Honor. 

So, I think counsel will concede there must have been at least a 
bruise on her arm where that butcher knife was knocked out of her hand 
with that broom by the defendant because he said he did. He said he hit 
her with the broom on her hand so there should have been something there. 
Detective Bonaccorsy said to the best of his recollection she had scratches 
on her neck but by the same token he said he wasn't going to say it. Are 
we going to denounce him for that? No. That is the type officer we like. 
Somebody who will come in and tell you the truth. He called a spade a 
spade and we expected him to do it. 

* ok * * * 
375 MR. MORGAN: May we approach the bench before you charge the 
jury, Your Honor? 

THE COURT: You may. 


(AT THE BENCH:) 
MR. MORGAN: I feel, in view of your ruling on the motion for 


judgment of acquittal at the close of the Government's case I am pretty 
sure I can anticipate what your ruling will be, but I think for the record 
the defendant should make a motion for a directed verdict: ‘on the grounds 
previously made and the general ground that the evidence ces not 
support a finding of guilty on either count. 

THE COURT: The motion will be noted and the motion is over- 
ruled. 

(IN OPEN COURT:) 


INSTRUCTIONS TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, we have now 
arrived at the point in the trial of this case in which you are to receive 
from the Court instructions as to the law applicable to the case. 

It is your duty to listen attentively to these instructions. You have 
been on the jury for some time and you may have heard some of these 
instructions in other cases. But, ladies and gentlemen of the jury, each 
case is a separate case and in each case the duty rests upon the Court 

376 to instruct you, the jury, fully as to the law involved in the part- 
icular case upon which you are sitting as jurors. | 

Therefore, you are not to give slight attention because you may 
have heard some of these instructions before because the instructions 
that you may have heard before were related or almost similar in some 
instances to a case upon which you were then sitting as jurors. 

The instructions given you here are full as to the law and they 
relate to this particular case. Bear that in mind. In the eyes of the law 
every criminal case is of equal importance with every other case, regard- 
less of the charges involved in other cases and in this case, in the sense 
that in each case the rights of all parties, both the Government and the 
defendant, must be protected and preserved fully and completely. 

You are under a duty to listen carefully to the evidence in each 
case, to decide the factual issues based on the evidence after applying 
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the instructions as to the law which the court will give you to the evidence 
which you have heard. That is your duty. 

The case upon which you are sitting as jurors is the case of the 
United States vs. Bernard Smith. In these instructions I shall at times 
refer to Bernard Smith as the defendant, or I might at times refer to him 
by his individual name. 

The indictment of the Grand Jury sets forth the charges against 
the defendant. The indictment consists of two counts and reads as follows, 
and I shall now quote from the indictment: 

"The Grand Jury charges on or about May 17, 1961, within 

the District of Columbia, Bernard Smith entered the dwelling of 

Beulah Mae Taylor with intent to commit an assault." 

That charge is what is commonly known as the charge of house- 
breaking. 

The second count reads as follows: 

"On or about May 17, 1961, within the District of Columbia, 

Bernard Smith had carnal knowledge of a female named Beulah Mae 

Taylor forcibly and against her will." 

That second count is what is commonly known as the charge of rape. 

The charges against the defendant contained in the two-count indict- 
ment have been read to you and these charges will be explained to you 
in detail in the course of these instructions, and the provisions of the 
sections of the statutes involved will be quoted to you for your informa- 
tion and guidance in arriving at your verdict. 

You will take the indictment into the jury room with you and you 

may make such use of it as you may see fit to make or as you may 
feel would be of help or assistance to you in arriving at your verdict after 
your deliberations. 

You have heard the evidence and the statements and arguments of 


counsel for the prosecution and the defendant. It now becomes your duty 
to determine whether the defendant is guilty or not guilty of the offenses 
with which he is charged and in one instance, with an includable offense 


in connection with the offense of rape, upon which the Court will instruct 
you fully. 
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The Court will instruct you as to all offenses and as to the includ- 
able offense in the charge of rape, Count Two. 

Before discussing the charges against the defendant in detail I 
shall first summarize for you the general principles of law that will 
guide you in your deliberations and in arriving at your verdict. 

It is the function and duty of the jury to determine the issues of 
fact. It is the duty of the Court to instruct you as to the principles and 
rules of law governing the case. 

You are bound and obligated to take the law from the Court and 
follow the Court's instructions as to the law. 

On the other hand, ladies and gentlemen, you are the sole judges 
of the facts and you must determine the facts for yourselves solely upon 
the evidence presented at this trial. 

The indictment has been read and explained to you in:order that 

you may know exactly what crimes the defendant is charged with 
having committed. 

The fact that a defendant is charged with a crime and has been in- 
dicted is not to be taken as any indication of his guilt. 

An indictment is an allegation or charge that a defendant is guilty. 
It is an accusation that the defendant has committed the crimes set forth 
in the indictment. It is not a statement that the defendant is guilty and 
is not to be considered by you, the jury, as any evidence that the defend- 
ant is guilty of the crimes with which he is charged. 

The sole purpose of an indictment is to bring a defendant before 
the Court. An indictment is merely the machinery and the procedure 
provided by law for placing a defendant on trial. 

You will bear in mind this instruction as to the nature and char- 
acter of an indictment in connection with the specific instructions con- 
cerning the indictment in this particular case, which the Court will give 
you later during the course of these instructions. 

When the defendant in this case was arraigned he pleaded not guilty 
to both counts of the indictment. Every defendant in a criminal case is 


presumed to be innocent. This presumption of innocence attaches to the 
defendant throughout the trial. 
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Having given you the foregoing instructions as to the general 


principles of law which you are to bear in mind, I shall now instruct you 
in detail as to the particular offenses alleged in the indictment to be 
involved and the specific laws applicable to said alleged offenses. 

The defendant is charged in the first count of this indictment with 
the crime of housebreaking. 

I shall now instruct you regarding that offense. Housebreaking is 
defined in Title 22, District of Columbia Code, 1951 Edition, Section 
1801, as follows: I now quote from the statute: 

‘Whoever shall either in the night or in the day time break 
and enter, or enter without breaking, any dwelling, or other build- 
ing or any apartment or room, with intent to commit any criminal 
offense," shall be punished as the statute provides. 

The essential elements of this offense of housebreaking, which the 
Court just quoted to you, which must be established by the Government 
beyond a reasonable doubt are: 

First, the entry of the dwelling, apartment, room, or other build- 
ing; and 

Second, with intent to commit a criminal offense. 

You will note that intent is an element of the crime of housebreak- 
ing. Therefore, intent must be established to your satisfaction beyond 
a reasonable doubt before you can return a verdict of said offense of 
housebreaking. 

In this connection you will bear in mind the instructions which will 
be given you on this subject of intent. 

Regarding intent, which the Court has just instructed you to be an 
element of the offense of housebreaking with which the defendant is charg- 

ed in Count One of the Indictment, you are instructed that when you 
do a thing on purpose obviously you do that which you intend to do. 

The intention that a person has in doing a certain act or performing 
a certain act is to be gathered by his actions and by his words and by his 
conduct. 

Of course, it is not possible for man to read the secrets of the human 
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mind and consequently in the trial of this case, and in the administration 


of justice, you ladies and gentlemen of the jury must seek the intention 
and gather it from the words and actions and conduct of the persons in- 
volved from the testimony in the case. 

There has been evidence in this case of drinking of alcoholic 
beverages by the defendant. In that connection you are instructed asa 
matter of law that voluntary intoxication is not an excuse for crime. You 
will bear that in mind throughout your deliberations. | 

However, in all cases where the law requires that there be a specific 
intent to commit a certain act or perform a certain act, as it does in 
this case with respect to the offense of housebreaking, it becomes ne- 
cessary for you to inquire as to the state of mind with which the defendant 
acted and in such case drunkenness, or sobriety is a matter for consider- 
ation in making such an inquiry. 

You will not consider the question of drunkenness eee as 
an element of possible excuse or defense of the charge of housebreaking. 
Rather, you will consider the drunkenness, if you find that it existed, for 
the purpose of ascertaining whether or not the defendant was able to form 
the specific intent to commit housebreaking, which is one of the elements 
of the offense with which the defendant is charged, as the Court has al- 
ready instructed you. 

The above instruction applies only to the charge of nousebreaking 
as set forth in Count One. It does not apply to the charge of rape as set 
forth in Count Two, since intent is not an essential element of the crime 
of rape. 
The pertinent portion of the statute applicable to this ae namely, 
Title 22, Section 2801 of the District of Columbia Code, 1951 Edition, 
provides as follows: 

"Whoever has carnal knowledge of a female en and 
against her will," shall be punished as the statute provides, 
That's the end of the quote from the statute. The Court goes 
on with the instructions. 
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The offense of having carnal knowledge of a female forcibly, 


against her will is commonly known, as stated, as rape, and will be re- 


ferred to as rape in these instructions from time to time. 

In order to establish that the offense of rape has been committed, 
the Government must prove beyond a reasonable doubt the following elements: 

First, that the sexual organ of the defendant penetrated the sexual 
organ of the prosecutrix. 

In this regard you are instructed that the slightest penetration by 
the sexual organ of the defendant is sufficient, but unless there is some 
penetration there is no rape. Proof of emission is not necessary. 

Second, that such penetration was had forcibly and against the will 
of the female prosecutrix. 

This means that there must be on the part of the female an absence 
of consent to the act unless the consent is induced by putting the woman, 
the female in fear of grave bodily harm or death or by the exercise of 
actual force against her person. 

It is not necessary that the victim resist to the ultimate of her 
physical powers to sustain a conviction for this crime. Consent by the 
female to the act is not shown when the evidence discloses that her re- 
sistance has been overcome by threats which put her in fear of death or 

grave bodily harm or by these combined with some degree of physical 
force. 

In each of these elements is established beyond a reasonable doubt 
the jury may find the defendant guilty. 

If either of these elements is not established beyond a reasonable 
doubt the verdict of the jury must be not guilty. 

The law does not permit a conviction on the charge of rape on the 
basis of the testimony of the complaining witness standing alone. 
Corroboration of her testimony is required before a verdict of guilty of 
rape may be returned by the jury. 

Such corroboration, however, need not be by eye witnesses. Eye 
witnesses can hardly ever be obtained in regard to such an offense as 
charged in this case. 
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Corroboration may consist of circumstances that corroborate the 
story, the testimony of the prosecutrix. : 

It is for you, the jury, to determine from all the evidence whether 
the testimony or the circumstances corroborate the testimony of the com- 
plaining witness beyond a reasonable doubt. ; 

Rape is a very grave and heinous crime but a charge of rape is 
one that is easily made and difficult to refute. 

In such a case the evidence must be scrutinized with great care 

lest an injustice be done the accused. 

I am going to read to you some observations made on this point 
the Court just referred to several years ago by the Court of Appeals for 
the District of Columbia. The Court said, andI quote from the Court's 
opinion: 

"The crime of rape is not always easy to establish. It most 
generally depends upon the testimony of a single witness as to the 
act or alleged commission of the crime, and unless her testimony 
is beyond question or doubt or made so by surrounding circumstances 
there is danger in conviction. Hence, it is always important to 
look to the conduct and the character of the witnesses and the 
circumstances that may concur or otherwise with her: statement 
of the alleged commission of the offense. The testimony of the 
prosecuting witness is always more or less credible according to 
the circumstances that may concur or not concur with her state- 
ment of the alleged crime." 


That concludes the reading of the opinion of the Circuit Court of 


Appeals for this Circuit. 

I have just read these to you outlining the evidence that is required 
before a verdict of guilty may properly be returned by the jury on the 
charge of rape. 

It is for you, the jury, to determine from all the evidence whether 
or not the testimony of the circumstances corroborates the testimony of 

complaining witness beyond a reasonable doubt. | 

You are instructed that you may find the defendant guilty of any 
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offense, the commission of which is necessarily included in the offense 
with which the defendant is charged if in your judgement the evidence 
supports such a verdict under my instructions. 

Included in the offense of rape, the offense with which the defendant 
is charged in the second count of the indictment, is the lesser offense of 


simple assault. I shall now instruct you with regard to the offense of 
simple assault. 

An assault is defined by the law as an unlawful attempt or effort 
with force and violence to do injury to the person of another, coupled 
with the present apparent possibility of carrying out such an attempt. 

As a result, if you should find that the Government has failed to 
establish beyond a reasonable doubt that the defendant raped Beulah Mae 
Taylor, but if you find that the Government has established beyond a 
reasonable doubt that the defendant committed an assault on said Beulah 
Mae Taylor as the crime of assault has been defined for you in these 
instructions, then and in that event you may find the defendant guilty of the 
crime of simple assault, bearing in mind the definition of simple assault 
which I have just given you. 

The burden of proof is on the Government to prove the defendant 
guilty beyond a reasonable doubt. Unless the Government sustains this 
burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offenses with which he is charged you, 
the jury, must find him not guilty. 

I said a moment ago that the burden is on the Government to prove 
the defendant guilty beyond a reasonable doubt. 

Proof beyond a reasonable doubt does not mean proof beyond any 
doubt whatsoever. It means proof to a moral certainty and not necessarily 
proof to an absolute or mathematical certainty. 

By a reasonable doubt, as its name implies, is meant a doubt based 
on reason, a doubt for which you can give a reason to yourself and not 
just any whimsical speculation or any capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If, after an 
impartial comparison and consideration of all the evidence you can say 
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to yourself that you are not satisfied of the defendant's sae then you 


have a reasonable doubt. 

On the other hand, if after such impartial comparison and consider- 
ation of all the evidence you can truthfully and candidly say to yourself 

that you have an abiding conviction of the defendant's guilt, such as 
you would be willing to act upon in the more weighty and important matters 
relating to your own affairs, then you have no reasonable doubt. 

In determining whether the Government has established the charges 
against the defendant beyond a reasonable doubt, you will consider and 
weigh the testimony of all the witnesses who have testified before you 
and take into account all the circumstances surrounding the testimony 
which has been introduced. 

You are the sole judges of the credibility of the witnesses. In other 
words, you and you alone are to determine whether to believe any witness 
and the extent to which any witness should be credited, and in reaching a 
conclusion as to the credibility of any witness, and in weighing the testi- 
mony of any witness you may consider the demeanor and the behavior of 
the witness on the witness stand, the witness' manner of testifying, wheth- 
er the witness impresses you as a truth-telling individual, whether the 
witness impresses you as having an accurate memory and recollection, 
and whether the witness has any interest in the outcome of this case. 

All of these matters as well as any other factors that appear to you 
as having a bearing on the matter you may consider and weigh in deter- 

mining what witnesses to believe and the extent to which to credit 
them. 

If you find that any witness wilfully testified falsely as to any mater- 
ial fact concerning which the witness could not, in your judgment, have 
reasonably been mistaken, you are then at liberty if you deem it wise to 
do so to disregard the entire testimony of such witness or any part of 
the testimony of such witness which you may see fit to disregard. 

The fact that a defendant has previously been convicted of criminal 
offenses has no bearing on the question of his guilt or innocence of the 
charges on which he is being tried in this case. ) 


The law adnits the criminal record as to any person who takes the 
witness stand, whether said witness be a defendant or any other witness, 


solely for the purpose of assisting the jury in determining whether or 
not to believe the witness. 

Any fact that may tend to show that a witness may not be a truth- 
telling individual is admissible in respect to such witness, whether the 
witness is the defendant or anyone else. 

Consequently, you may consider a defendant's criminal record, not 
as bearing on the question of guilt or innocence in this case, because the 
defendant's guilt in this case must be established by evidence, irrespect- 
ive of what his past may be. But you may give consideration to such 

criminal record, if you see fit to do so, but any such consideration 
by you shall be solely for the purpose and for any help you may derive 
from it, in determining whether he was a trustworthy witness when he 
took the witness stand and whether his testimony as a witness may be 
believed. 

At times during the trial the Court has been called upon to make 
rulings and has made rulings on certain legal matters; that is, on ques- 
tions involving the law. Rulings on questions of law are the concern of 
the Court solely. Your concern is solely with questions of fact and with 
the application of the Court's instructions to the testimony and the other 
evidence in the case as those instructions relate to your determinations 
of fact. 

Your verdict must not be influenced by the decisions on matters of 
law made by the Court during the trial except as those decisions are re- 
flected in the Court's instructions to the jury. 

During the trial the Court has made rulings on the question as to 
whether certain offered evidence might properly be admitted. You are 
not to be concerned with the reasons for such rulings by the Court and 
are not to draw any inferences from them. 

Whether evidence offered is admissible is purely a question of 
law for the Court's determination. 
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In admitting evidence to which an objection is made the Court does 
not determine what weight should be given such evidence. A ruling by the 
Court permitting testimony to be given or other evidence to be introduced 
is not to be considered by you, the jury, as any indication as to what 
weight said testimony or other evidence may or may not have. What 
weight is to be given to evidence is strictly a matter for you, the jury, 
to determine for yourselves. Nor does the Court pass upon the credibil- 
ity of any witness who testified. A ruling by the Court permitting a wit- 
ness to testify or give evidence is not to be considered by you, the jury, 
as any indication as to what the credibility of that witness may or may 
not be. Credibility of a witness likewise is a matter strictly for you, the 
jury, to determine for yourselves. On the other hand, as to any offer of 
evidence that was rejected or any evidence that was excluded and strick- 
en by the Court you, of course, must not consider such evidence and must 
regard it in the same light as though it had not been introduced in the 
case in any way. : 

As to any question to which an objection was sustained you must 


not conjecture as to what the answer might have been or the reason for 


the objection or for the ruling of the Court. 

You are instructed that if a witness is not produced at the trial 
who is peculiarly available to one side or the other, then the jury has a 

right if it wishes to do so, and it is entirely within the jury's dis- 
cretion, to draw the inference that the testimony of that witness would 
be unfavorable to that party that has failed to call the witness, unless the 
absence of the witness has been sufficiently accounted for or explained. 

You are not bound to decide in conformity with the testimony of a 
number of witnesses which does not produce conviction in your mind, if 
it does not, as against the declaration of a lesser number which appeals 
to your mind with more convincing force, if it does so appeal. 

This rule of law does not mean that you are at liberty to disregard 
the testimony of a greater number of witnesses merely from caprice or 
prejudice or from a desire to favor one side against the other. It does 
mean that you are not to decide an issue by the simple process of count- 
ing the number of witnesses who have testified on the opposing sides. 
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It means that the final test is not in the relative number of witness- 
es but rather in the relative convincing force of the evidence. 

The Court instructs you that if there is a conflict in the evidence 
in this case on any fact or circumstance tending to establish either the 
guilt or innecence of the defendant, a part of which is in favor of the theory 

of the Government, and a part of which is in favor of the theory of 
the defendant, and you should entertain a reasonable doubt as to which is 
true, then it is your duty in arriving at your verdict to adopt the evidence 
or theory or conclusion which is most favorable to the defendant. 

You are instructed that in considering the testimony of all witness- 
es and the question of their credibility you are to consider the background 
or relationship of the witnesses to the matters testified to. 

In this case this defendant has testified and this instruction includes 
the defendant. It also includes the police officers who have testified and 
also the prosecuting witnesses. 

Where a witness has a personal interest in the result there may 


be a strong temptation to color or withholdfacts. This instruction applies 
to all witnesses who have testified, including the defendant, the prosecut- 
ing witness and the police officers, and as stated, all witnesses. 

As I have already instructed you, ladies and gentlemen of the jury, 


you are to determine the facts for yourselves solely upon the evidence pre- 
sented at the trial. 

Now, in this connection you are instructed, as the Court has already 

instructed you, that statements or arguments by counsel are not 
evidence and are not to be taken or considered as evidence. 

Arguments by lawyers are made to assist you in analyzing and con- 
struing and appraising and evaluating the evidence, and are to be so con- 
sidered and so considered only by you. 

Arguments by counsel have an important place in the case and should 
be carefully listened to and considered by you, the jury, but not as evidence 
and only for the purpose indicated by the Court. 

Every case is to be determined without bias, prejudice, or sympathy 
for or against either side, and solely upon the testimony of the witnesses 
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under oath and any other evidence in the case and the ait instructions 
as to the law. 

You have now heard the Court's instructions. If in all these instruc- 
tions from beginning to end any rule, direction or idea be stated in vary- 
ing ways -- that is, in different ways -- no emphasis thereon is intended 
by me and none must be inferred by you. | 

For that reason you are not to single out any certain sentence or 
any individual point or instruction and ignore the others. But you are to 
consider all the instructions as a whole and to regard each in the light 

of all the others. 

Now, ladies and gentlemen of the jury, I want you to this matter 
and consider it deliberately in the light of the instructions which T have 
given you using the same ordinary common sense and ordinary intell- 
igence which you would employ in determining any other important matter 
which you would have occasion to decide in the course of your every day 
life. 

The Court has read and explained to you the offenses with which the 


defendant is charged. It is your duty to consider all the eee and to 


return your verdict. 

There are two counts in this indictment and you are to return a 
separate verdict as to each count and also return a verdict if you find 
the circumstances justify on the includible offense. 

In Count One it is charged, the defendant is charged, with the crime 
of housebreaking. In other words, it is charged that the defendant entered 
the home of Beulah Mae Taylor with intent to commit illegal acts. 

In Count Two it is charged that the defendant had carnal knowledge 
of a female named Beulah Mae Taylor forcibly and against her will. In 
other words, that the defendant raped said Beulah Mae Taylor. 

You will return a verdict as to each of the two counts. Your verdict 
as to each count may be either guilty or not guilty; and, as ‘you of course 
know, your verdict must be by unanimous vote. 

In connection with the instruction which has been given you on the 
count of rape, the Court recalls to your mind the instruction already 
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given you on the includible offense of assault in connection with the offense 


of rape, namely, Count Two. 

I will now repeat that instruction in connection with the includible 
offense which you may return in Count Two, the charge of rape. 

You are instructed that if you do not return a verdict of guilty of 
rape in Count Two, you may return a verdict of guilty of assault as an 
includible offense, on Count Two. 

The law provides in the event the jury finds the defendant guilty of 
rape, it may add to the verdict the words "with the death penalty." 

Accordingly, you are instructed that if you find the defendant guilty 
of the crime with which he is charged in Count Two, namely, of having 
carnal knowledge of a female forcibly and against her will, or in other 
words, of rape, as charged in said count, you may, if you determine to do 
so, add to the verdict the words "with the death penalty." 

You have heard counsel for the government state that the Govern- 
ment is not requesting that you return a verdict with the includible words 
“with the death penalty” on the charge of rape. 

However, the Court is required to give this instruction under the 
law. 

In case your verdict is one of guilty of rape and includes the words 
"with the death penalty" it will then be mandatory, be required of the 
Court to impose the death penalty on the defendant. 

As already instructed, to repeat, in the case of Count Two, your 
verdict may be either rape or assault or not guilty. 

To summarize, in Count One your verdict may be guilty of rape, 
or it may be guilty of assault, or it may be not guilty. 

On Count Two, the charge of housebreaking, your verdict may be 
either guilty or not guilty. 

As you, of course, know, your verdict must be by unanimous vote. 

Before commencing your deliberations you will select one of your 
number foreman. Whenever you shall have arrived at a verdict notify 
the Marshal, whereupon you will be escorted back to the Courtroom to 
return your verdict. 
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You will please remain in your seats in order that the Court may 
afford counsel on both sides, if they desire to do so, an Spboctuntty to 
approach the bench. 

Do counsel desire to approach the bench? 

MR. MORGAN: Yes, Your Honor. 

THE COURT: You may do so. 

(AT THE BENCH:) 

MR. MORGAN: The first thing, and I think Mr. Blackwell will bear 
me out on this, I believe you reversed the order of the counts when you 
gave the instruction on housebreaking and rape. I think you referred to 
rape as the first count of the indictment. 

MR. BLACKWELL: Yes. 

THE COURT: (Addressing the jury:) 

It has been suggested to the Court that the Court in giving the in- 
struction referred to Count One as the rape and Count Two as the house- 
breaking. Of course, you all understand the reverse is true. Count One 
is the housebreaking and Count Two is the rape count. All right. 

(Discussion at the bench continued out of the naan of the 
jury as follows:) 

MR. MORGAN: The other points, Your Honor, in the beginning of 
the charge you stated to the jury they may take the indictment to the jury 
room. 

THE COURT: That's right. 

MR. MORGAN: And make such use of the indictment as they may 
see fit. Later in the instructions you did say in great detail the indictment 
was not evidence. I wonder if it shouldn't be pointed out -- 

THE COURT: I didn't say evidence. It is part of the record. I 
said it is not an indication of guilt. 

MR. MORGAN: We feel there may be some misunderstanding of the 
words, "you may use the indictment as you see fit." 


THE COURT: I have given that in every criminal case I have ever 


tried, 
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MR. MORGAN: All right. I don't think it is clear from the instruc- 
tions if they find Beulah Mae Taylor let him in the house he couldn't be 


guilty of housebreaking. 

THE COURT: I think it is covered clearly. 

MR. MORGAN: Nothing was defined as not including permissible 
entry. 

THE COURT: It is covered. It is in the evidence. 

MR. MORGAN: It may be in the evidence but not in your instruc- 
tions. 

THE COURT: That goes to the question of resistance. 

MR. MORGAN: This is not rape. This is the housebreaking. Entry 
in housebreaking does not include entry -- 

THE COURT: Of course, I told them the essentials. You have to 
enter with the intent to commit the crime. She could open the door if 
he had the intent. 

MR. MORGAN: If that is your ruling, that is our point. 

THE COURT: I note the request and it is not granted. 

MR. MORGAN: Your Honor pointed out very well the fact that the 
question of alcohol was only involved in intent but you used the words 
intent to commit housebreaking and what I think it means is intent to com- 
mit another crime. It is the intent to commit another crime after enter- 
ing. That is the specific intent. 

THE COURT: I think it is covered. These are very small points. 

MR. HAHN: Let me make this large point. 

MR. MORGAN: That's it, except for the instructions we requested 
before. I have one more on the simple assault possibility. There is the 
possibility under the instructions they might find he struck her. In fact, 
he said he did. We would like an instruction on the self-defense. If she 
had a knife he had a right to use reasonable force. 

THE COURT: There is no self-defense in this. Go ahead. 

MR. HAHN: With respect to the requested charges one through 
six of the defendant. 

THE COURT: Yes. 
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MR, HAHN: Requested instructions. The defendant very much 
feels that the Court did not give in his charge the following substance 
which I would like to set out to indicate what I mean. 

For instance, in instruction 1, the language it was the duty of Beu- 
lah Mae Taylor to use all means within her power consistent with her 
safety. 

THE COURT: The instruction I gave I think covers that. I know 
it does. 

MR. HAHN: In the second count we feel there should be an instruc- 
tion given on the following: It should appear she resisted the alleged act 
of sexual intercourse in every possible manner under the circumstances. 

THE COURT: I won't change my ruling on that. I feel it is covered 
fully on the instructions. 

MR. HAHN: You must find on the part of the woman not merely 
passive quality -- 

THE COURT: Are you reading from a case? 

MR. HAHN: Requested instruction. 

THE COURT: Are you quoting a case there? 

MR, HAHN: These are some -- 

THE COURT: From this Circuit? 

MR. HAHN: No, they are not local. 

THE COURT: All right. 

MR. HAHN: And the same thing, which I won't repeat, with respect 
to 4 and 5. | 


It is our feeling that the Court in giving the charge did not empha- 


size to the jury the necessity of the complaining witness to show resist- 
ance to the utmost. 

In fact, the Court put it in the reverse; that it wasn't necessary that 
the woman have resisted to the utmost, giving, we feel, a misleading im- 
pression and since I made this such a central part of my argument think- 
ing that the substance of that would be given in the Court's charge. We 
feel that point should be made. 
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THE COURT: The Court feels the instructions fully cover the 
counts of rape and the request will be noted and denied and as already 
indicated, denied on the proferred instructions of the defendant. 

MR. MORGAN: For the record we re-offer the proferred instruct- 


ions, and they are denied? 
THE COURT: Yes, and it will show in the record and on the margin 


of the proferred instructions. 

MR. MORGAN: And they are part of the record? 

THE COURT Yes. 

And the Court instructs the Clerk to see that they are entered. 

Is there anything further ? 

MR. BLACKWELL: Nothing further. Satisfied. 

* * * * * 

THE COURT: The jury will now retire to deliberate. 

(Thereupon the jury retired to deliberate at approximately 4:28 P.M.) 

(Thereafter, at approximately 6:08 P.M. the jury not having in- 
dicated they were ready to return a verdict, the following occurred:) 

* * * * * 

THE COURT: Very well. Bring the jury in. 

(The jury was returned to the courtroom and seated in the jury box.) 

THE COURT: Will the Foreman please rise. 

(The Foreman arose.) 

THE COURT: Mr. Foreman, not having received any word from 
you as Foreman of the jury the Court assumes that the jury has not yet 
arrived at a verdict. Is that correct? 

THE FOREMAN: That's correct, Your Honor. 

THE COURT: In your opinion, without indicating in any way how 
the jury stands on this verdict or how close they stand any way, in your 
opinion is the jury very close to a verdict? Is it about to returna 
verdict or what might be called on the verge of a verdict? 

THE FOREMAN: I think so, Your Honor. 

THE COURT: You think if the jury deliberated for a very short 


time they will return a verdict? 

THE FOREMAN: I think so. 

THE COURT: Any dissent on that from any jurors? | 

A JUROR: I don't think we are even close, Your Honor. 

ANOTHER JUROR: I don't think so. 3 

THE COURT: There seems to be a difference of view point. For 
that reason the Court, with respect to both individuals for their own 
point of view, but in view of the fact there seems to be some difference 
of opinion on this matter the Court is going to take action in the circum- 
stances. 

Ladies and gentlemen of the jury, it lies within the discretion of 
the Court whether the jury may be required to remain in session con- 

stantly until a verdict is rendered or whether at an appropriate 
time the Court, in its judgment, in the exercise of its discretion, feels 
it reasonable and proper for you to be allowed to separate, as it does, 
at the close of every day's session, to return again in the morning to 


deliberate. 
* * * * a 3 


(Thereupon, the deliberations of the jury in the above case were 
continued to Friday, December 15, 1961.) 


6:18 P.M. : 


Washington, D.C. 
Friday , December 15,1961 


The above-entitled matter having come on for trial before THE 
HONORABLE CHARLES F. McLAUGHLIN, Judge, and a jury, and the case 
having been submitted to the jury, the jury resumed its deliberations at 


approximately 9:45 o'clock A.M. 

* * * * x* 

414 (At approximately 11:00 A.M., a note having been received by the 
Court from the jury, the following proceedings occurred in Chambers, 
when were present the Court, Mr. Blackwell, Mr. Morgan, and the re- 
porter): 

THE COURT: I have a note from the jury reading as follows: 

"Y. We would like the court record of the proceedings. 

"2. May we have the police record of the actual crime in- 
vestigation, the Sex Squad, and the officer's report that took the 
call. 

"3. Also the medical report if possible." 

I don't believe the police record of the actual crime investigation, 
the Sex Squad -- I don't know of any record of it. 

MR. BLACKWELL: There is not any record. There is testimony 
of it. No records were offered. You don't have anything tangible. We 
don't have any written record. 

MR. MORGAN: The record wasn't offered in evidence. 

THE COURT: I don't believe I would accede to this. 

MR. MORGAN: The medical record wasn't offered in evidence. 

415 THE COURT: That's right. And they would like the court record 
of the transcript. 

MR, BLACKWELL: The entire transcript? 

THE COURT: I wouldn't send that in. They would be trying this 
case from now until doom's day. 

MR. BLACKWELL: I never heard of a request like that. I have 
heard of excerpts but never for the entire transcript. 
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MR. MORGAN: The last one we tried on McLean Gardens over in 
Municipal Court they asked for it but didn't get it. While we were dis- 
cussing it with Judge Scalley they announced they hada verdict. 

I would think the reply would be that neither of these items was of- 
fered in evidence or admitted and are not proper to be given to them. 

THE COURT: Yes. I would go further than that. They heard all 
the evidence. They heard the instructions. And they are going to have to 
concentrate and reconstruct this in their minds to the best of their ability. 

MR. BLACKWELL: That's right. 

MR. MORGAN: Surely. 

THE COURT: And that is my ruling, what I intend to do, if any of 
you want to make any remarks. 

MR. BLACKWELL: The Government is satisfied. 

MR. MORGAN: I would like to make a request at this time in view 
of what happened. We have never seen the medical reports in the posses- 

sion of the United States. If it does contain evidence which would 
be indicative of the innocence of the defendant I think the prosecutor ought 
to reveal it to the defense at this time to see whether we would want to re- 
open the case and have that entered. | 

MR. BLACKWELL: May the record show in this case the defense 


counsel did not ask for this record at any time prior to trial. They had 


access to it if they wanted it and did not ask for it. If there is some neg- 
ligence on their part Iam not responsible. I offered to bring it in and 
they objected to it sight-unseen. 

MR. MORGAN: No, we didn't. 

You gave us the name of the doctor who was going to testify. We 
objected to that witness. I suggested during the trial outside of the court 
room that you show me the record and you said it would be discussed later. 

MR. BLACKWELL: Nothing further was said about it. 

THE COURT: I will address myself to the motion, if it is a motion. 

MR. MORGAN: Yes, it is. 

THE COURT: A motion that the government be required to submit 
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the medical record now in their possession to you at this time? 
MR. MORGAN: Yes, sir. 
THE COURT: The Court will note that motion and overrule the mo- 


tion. 
MR. BLACKWELL: I might say, Your Honor, for the sake of the 
record, this record would not reflect very much. It would indicate that 


the doctor did not find any evidence of rape. 

Now, of course, we have this problem, Your Honor. We have a mar- 
ried woman who has a number of children; a woman who has given birth 
to three children. 

We had planned to bring on expert testimony to back up the fact that 
that would not be unusual, for trauma not to be present if the defendant had 
sexual relations with this female while she was unconscious. 

We were going to present medical testimony to substantiate that 
would have no bearing on the case. 

MR. MORGAN: Now that it has been revealed that the record would 
not indicate rape, for the United States to refuse to reveal that to the de- 
fense would not only be error -- it's duty is not only to convict but to see 
that the innocent go free. 

MR, BLACKWELL: If this evidence we offered in open court -- 

MR. MORGAN: It wasn't offered. 

MR, BLACKWELL: We did bring the record here and were making 
arrangements to have an expert medical man come in -- the doctor was 
an intern at D. C. General and he is no longer there and is out of the city. 

MR. MORGAN: In addition to indicating no evidence of rape, does 
the report show no sign of scratches or bruises or anything on the com- 
plaining witness' body ? 

If so, I think it is so highly necessary to the defense that a new trial 
would have to be granted if it is not revealed at this time by the United 
States Attorney. 

Tell us whether it has any indication of bruises or scratches. 

MR. BLACKWELL: The doctor indicated there were none where 
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he examined. There is no evidence he examined the entire body. I have 
no doubt he would have found bruises on the arm where he struck her with 
the mop or broom. 

MR. MORGAN: Iam certain a doctor that examines for rape and 
doesn't examine the entire body is not much of a doctor. 

MR. BLACKWELL: They don't do that all the time. | 

MR. MORGAN: This being withheld is improper. I haven't objected 
to this. It has not been offered. I asked to see it during the course of the 
trial. 


MR. BLACKWELL: You did not ask to see it. You said if we see 
this we might be able to stipulate and by that time the Judge came on the 


bench and you didn't say any more about it. 

THE COURT: This has all been gone over. If there is a motion 
made by the defendant -- 

MR. MORGAN: It is specifically a motion for the government to re- 
veal the medical report to us at this time. 

THE COURT: The Court will overrule that request and deny that 
request. ; 

I am going to go back on the bench now. 

(Thereupon, at approximately 11:15 A.M. the conference in chambers 
was concluded). : 

(IN OPEN COURT): 

(The jury was in the jury box). 

THE COURT: Ladies and gentlemen of the jury, the Court has re- 
ceived the following note that has been handed to the Clerk and in turn 
handed to the Court. It reads as follows: It is a pencilled note and reads 
as follows: 

"1. We would like the court record of the proceedings. 

"2, May we have the police record of the actual crime investi- 
gation, the Sex Squad, and the officer's report that took the call. 

"3. The medical report if possible." 
In the corner appears the word "Eli Levine, Juror." 
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Normally, notes sent to the Court are sent by the Foreman and the 
Court accepts them as the request from the jury itself through its 


foreman. This note, as stated, indicates that it was sent, or is signed at 
least, the name appears Eli Levine, Juror. 

However, the Court will comment on the note and the Court's com- 
ments are as follows: 

With respect to one, "we would like the court record of the proceed- 
ings,”’ the court record, the Court assumes, is the testimony taken in cases 
of this kind which consists of three transcripts, three large typewritten 
volumes. The Court will not accede to that request. That is not the custom. 
It is not the practice. You have heard all the testimony. The Court stated 
at the outset your duty is a difficult duty in that it calls for concentration 
and the retention to the best of your ability of the testimony that is adduced 
in Court. 

The Court, for valid reasons in the Court's judgment, would not per- 
mit the jury to take into the jury room the entire transcript. To do so 
would be to allow testimony given in court, in effect, to be given again, and 
the Court would have no control over any emphasis that might be placed 
upon any part of the testimony, and in the Court's judgment it would make 
for chaos rather than good order. 

Second: "May we have the police record of the actual crime investi- 
gation, the Sex Squad and the officer's report that took the call." 

None of the material is in the record. The case is tried on the rec- 
ord and the Court will not accede to that request. 

Three: "Also the medical report, if possible.” 

The medical report is not in the record and the Court will not grant 
that request. 

Ladies and gentlemen, you have had this case under consideration 
for several hours and you have not arrived at a verdict. This is a case 
that has consumed two days of actual trial and all of the evidence in the 
case has been presented to you. 

It is most desirable in every way that determinations be made by 
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the jury in a spirit of cooperation and that the jury approach the matter in 
that spirit. 

The Court will ask you to return to your duties and continue your de 
liberations to the end that your verdict may be returned in each of the 
counts in accordance with your best judgment, your conscience and under 
the testimony and the law as given you during the course of the trial. 

Now, return to deliberate. 

MR. MORGAN: May we approach the bench before the jury leaves? 

THE COURT: Yes. 

(AT THE BENCH): 

MR. MORGAN: I think that under the circumstances, in view of the 
questions asked, that the questions obviously relate to the second count of 
the indictment and I think it would be very appropriate in Your Honor's 
discretion to repeat the quotation from the Court of Appeals which Your 
Honor gave in your original charge. 

THE COURT: That will be noted and overruled. 

MR. MORGAN: I would like for the record to show that we are pre- 
pared now to stipulate that the medical -- 

MR. BLACKWELL: If Your Honor please, the jury can hear every- 
thing. 

MR. MORGAN: Iam sorry. Iam trying to whisper. I will turn this 
way. 

THE COURT: You can whisper. 

MR. MORGAN: We are prepared to stipulate the medical record may 
be offered in evidence at this point and submitted to the jury. 

THE COURT: The Court will note that but will not require both 
parties to stipulate. 

There has been no statement by the Government. The Court will not 
force a stipulation or make any requirement of that nature. 


(Thereupon, at 11:26 A.M. the jury was returned to the jury room to 


resume deliberations). 
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(Thereafter, at approximately 12:55 P.M., the jury have notified the 
Court that they were ready to return a verdict, the jury was returned to 
the courtroom, and the following proceedings were had): 

THE COURT: The Clerk will take the verdict. 

THE DEPUTY CLERK: Will the Foreman please rise. 

(The Foreman arose). 

THE DEPUTY CLERK: Mr. Foreman, has the jury arrived at a 
verdict? 

THE FOREMAN: Mr. Clerk, we have. 

THE DEPUTY CLERK: What say you as to the defendant Bernard 
Smith on Count One? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: On Count Two? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Guilty as charged? 

THE FOREMAN: Guilty as charged. 


* * * * * 


(Thereupon, at 1:00 P.M., the above trial was concluded). 


[Filed December 21, 1961] 
MOTION FOR NEW TRIAL 


The defendant moves the Court to grant him a new trial for the fol- 
lowing reasons: 

1. The Court erred in over-ruling defendant's objection to the ad- 
mission of the testimony (repeating the alleged statements of her daughter 
over the telephone some time after the alleged rape) of Maggie Lee Smith, 
mother of the complainant, at the trial, for the reason that it was inadmis- 
sible as hearsay testimony and was not part of the res gestae so as to con- 
stitute an exception to the hearsay rule. 

2. The Court erred in refusing to grant a motion for judgment of 
acquittal at the close of the government's case for the reason that the 
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government did not introduce sufficient evidence to corroborate the testi- 
mony of the complainant. With respect to Ground #1 above, reversing 
the erroneous introduction of the hearsay testimony of complainant's 
mother as to a telephone conversation would remove any sufficient evi- 
dence of corroboration from the government's case. . 

3. The Court erred in over-ruling defendant's objection to use of 
an affidavit prepared by defendant under U. S. Code Title 28, Section 1915, 
Criminal Rule 17(b) for use in securing subpoenas in forma pauperis, for 

the reasons that: (a) the affidavit is privileged, (b) the use of the 
affidavit denied the defendant a fair hearing, (c) the use of the affidavit 
denied the defendant equal protection under the law, (d) the use of the af- 
fidavit was a violation of due process, and (e) the use of the affidavit 
violated the constitutional requirement that defendant not be required to 
be a witness against himself against his will in that he had ‘no choice but 
to sign the affidavit if he wished to subpoena witnesses. 

4. The Court erred in sustaining the government's challenge for 
cause to Eva E, Boykin, Thelma L. Harris, and Anna R. Green, jurors, 
who stated they had "scruples" against the death penalty in a rape case, 
for the reason that the probable striking of those jurors by the govern- 
ment, peremptorily, would have changed the make-up of the jury and pos- 
sibly changed the verdict since both sides used all 20 peremptory chal- 
lenges. Striking prospective jurors for cause because of their "scruple” 
against the death penalty denies a fair hearing to defendant, because it 
removes from the prospective jury panel a normal part of the whole spec- 
trum of community opinion to which defendant is entitled on trial for his 
life. The fact that the jury did not recommend the death penalty does not 


alter this; because the make-up of the jury might have been different, re- 


sulting in a different verdict. 
5. The Court erred in refusing to give one or more of the following 
jury instructions requested by the defendant: | 
(1) The Court instructs the jury that it was the duty of Beulah 
Mae Taylor to use all means within her power consistent with her 
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safety to prevent the defendant from accomplishing his designs, 


when said alleged assault was made upon her. 

(2) You are further instructed that it must be shown that the 
alleged carnal knowledge of the female was accomplished against 
her will. It must not only appear that she did not expressly consent 
to the alleged intercourse, but it should appear that she resisted the 
alleged act of sexual intercourse in every possible manner, under 
the circumstances, considering the age, intelligence, condition and 
strength of the parties, and the place and surroundings of the alleged 
tragedy, or that resistance was prevented by violence, or overcome 
by fear. If the alleged act of sexual intercourse was consented to by 
the alleged female at any time before it was finally accomplished, 
the alleged act would not amount to the crime of rape. 

(3) You must find on the part of the woman not merely a pas- 
Sive policy, or an equivocal submission to the defendant; such re- 
sistance will not do. You must find that the woman exercised the 
utmost resistance in her power and submitted if at all with the ut- 
most reluctance in her power and submitted if at all with the utmost 
reluctance to the defendant. A mere halfway struggle is not enough 
and unless you do find beyond a reasonable doubt that the woman did 
offer the utmost resistance in her power and submitted to the de- 
fendant with the utmost reluctance your verdict will be not guilty. 

(4) If the woman resisted but finally consented, no offense is 
committed. 

(5) There can be no rape of a female where there is consent, 
no matter how reluctantly it be given. To constitute rape, the con- 
nection must be against her will, and there must be the utmost re- 
luctance and resistance on her part, or her will must be overcome 
by fear and terror so extreme as to preclude resistance. 

(6) The sole issue in the case is this: Did the defendant have 
carnal knowledge of Beulah Mae Taylor with force and without her 
consent? And in arriving at that, and considering the evidence you 
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have a right to consider that no physical evidence was produced 


here; and whether or not there were any marks or bruises on Beulah 

Mae Taylor. By that Iam not telling you that there were. It is for 

you to say, from the evidence presented to you. It is for you to say 

whether or not there were any marks on Beulah Mae Taylor. It is 
for you to say whether Beulah Mae Taylor yelled and it is for you 

to say what caused her to yell. It is for you to consider every ele- 

ment of the evidence presented to you. It is for you to give such 

weight to that evidence as you see fit to give it and after you have 
given the case due consideration it is your duty, if you find the 

United States has not satisfied you beyond that reasonable doubt that 

the defendant committed the offense he is charged with, to return a 

verdict of not guilty. 

6. The Court erred in refusing to give one or more of the instruc- 
tions requested in Ground #5 above for the reason that, in a conference 
with the Court, prior to the Court's instruction and prior to jury argu- 
ment, the Court advised counsel for defendant that, while the Court would 
not give in those exact words the charges 1-6, profferred by the defend- 
ant, relating in general to the amount of resistance required to be made 
by the complainant, the Court would give the substance of that charge in 
its usual form. In their argument to the jury, in reliance upon this, coun- 
sel for defendant laid especial stress upon this point. The Court, there- 
after, did not give the substance of profferred charges 1-6 to the jury, 
although counsel for the defendant raised the point with the Court after the 
charge was given and before the jury retired to consider its verdict. 

7. The Court erred in refusing to grant a motion for judgment of 
acquittal at the close of all the evidence on the ground that the evidence 
did not support the verdicts. : 

8. The verdicts were against the weight of the evidence. 

9. The Court erred in not requiring the government to show the re- 
port of medical examination of the complaining witness to the attorney for 
the defendant, and in not permitting the case to be reopened to have that 
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record placed in evidence, especially in view of the specific request to 


See it from the jury. 

10. A new trial should be granted also on the ground of the newly 
discovered evidence of the contents of the report of the medical exam- 
ination of the complaining witness, the contents of which were not with- 
in the knowledge of the defendant or his counsel until the jury had retired 
to consider their verdict. That the report contains vital evidence is shown 
by: 

(a) The prosecutor admitted (Tr. 417) that "It would indi- 
cate that the doctor did not find any evidence of rape." 

(b) The prosecutor also admitted that the report indicated 
that the doctor found no scratches or bruises on the complaining 
witness (Tr. 418). 

(c) The report was specifically requested by a member of 
the panel, who, inquiring after the jury was discharged, indicated 
was holding out for acquittal. 


/s/ Gilbert Hahn, Jr. 
944 Washington Building 
Washington 5,D.C. 


/s/ Jo V. Morgan, Jr. 
815 15th Street, N. W. 
Washington 5,D.C. 


Attorneys for Defendant 


[Filed January 26, 1962] 
{ MOTION FOR NEW TRIAL DENIED ] 


On this 26th day of January 1962, came the attorney of the United 
States; the defendant in proper person and by his attorneys Messrs. 
Gilbert Hahn and Jo V. Morgan, whereupon the motion of defendant for 
a new trial, coming on to be heard, after argument by counsel, is by the 
Court denied. 
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The defendant is remanded to the District of Columbia Jail. 
By direction of 


CHARLES F, MC LAUGHLIN 
Presiding Judge 
Criminal Court # 


Present: HARRY M. HULL, Clerk 


United States Attorney By: /s/ William V. Gullickson 
By: Joel D. Blackwell Deputy Clerk | 
Assistant United States Attorney 


G. Russell Walker 
Official Reporter 


[Filed January 26, 1962] 
JUDGMENT AND COMMITMENT 

On this 26th day of January, 1962 came the attomey for the govern- 
ment and the defendant appeared in person and by his attorneys Gilbert 
Hahn and Jo V. Morgan, Jr. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a Verdict of Guilty of the offense of Violation of 
Sections 1801 and 2801, Title 22, D.C. Code, as charged and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as changed and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Three (3) Years to Ten (10) Years on each of the 
Counts #1 and #2; said sentence by the counts of the indictment to run con- 
currently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Charles F. McLaughlin 
United States District Judge 
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[Filed January 26, 1962] 
NOTICE OF APPEAL 


Name and address of appellant -- Bernard Smith, 200 - 19th St., 
S.E., Washington, D.C. 

Name and address of appellant's attorney -- Gilbert Hahn, Jr., 
Washington Bldg. Jo V. Morgan, Jr., 815 - 15th St., N.W. 

Offenses: Housebreaking & Rape. 

Concise statement of judgment or order, giving date, and any sen- 
tence -- 

(1) Overruling motion for new trial, Jan. 26,1962. 

(2) Judgment of Conviction on Both Counts -- sentences of 3-10 
years on each, to run concurrently, Jan. 26, 1962. 

Name of institution where now confined, if not on bail -- D.C. Jail, 
Washington, D.C. 

I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: Jan. 26,1962 /s/ Bernard Smith 
Appellant 


/s/ Jo V. Morgan, Jr. 
/s/ Gilbert Hahn, Jr. 
Attorneys for Appellant. 


